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IN THE 

United States Court of Appeals 

for the District of Columbia 


No. 9364 


ROBERT AUGUST PASCUCCI, Infant by ANNIE 
E. PASCUCCI, Guardian, et al., Appellants 

v. 

DAVID A. HART, Guardian Ad Litem, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


The nature of the proceeding in this Court is an appeal 
from a judgment of the District Court of the United States 
for the District of Columbia entered April 11, 1946 fixing 
the sum of THREE THOUSAND DOLLARS ($3,000.00) 
as compensation to the Appellee for his services as Guard¬ 
ian ad litem for said Robert August Pascucci, In Re: Es¬ 
tate of Agostino Pascucci, in Administration No. 60874, 
over the objection and protest of the Appellants. 

Andrew Wilson, 828 Woodward Building, Washington, 
D. C., is counsel for the Appellants; 

George C. Gertman, Esq., American Security Building, 
Washington, D. C., is counsel for the Appellee. 

Jurisdictional Statement. 

This appeal is from a final judgment of the District Court 
of the United States for the District of Columbia, dated 
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April 11, 1946 (Joint Appellants’ Appendix 35) wherein 
the said District Court of the United States adjudged and 
ordered that the compensation of David A. Hart, Guardian 
ad Litem, for services rendered by him in behalf of the said 
Robert August Pascucci in said Administration Cause (No. 
60874) is hereby fixed at Three Thousand Dollars, ($3,- 
000.) and the same shall be paid by the Guardian of said 
ward out of the property which he inherited from his fath¬ 
er, Agostino Pascucci which compensation was fixed and 
ordered to be paid by the Guardian of said ward out of the 
property which lie inherited from his father, Agostino Pas¬ 
cucci over the objection and protest of the Appellants (Ap¬ 
pellants’ App. for and hearing March 27,1946 in open court 
Appellants’ App. 10), notice and perfection of Appeal and 
filing transcript thereof in the United States Court of Ap¬ 
peals for the District of Columbia August 14, 1946. 

Jurisdiction in this Court is conferred by Title 17 Sec. 
17-101, District of Columbia Code 1940 Edition. 

Statement of Case. 

Agostino Pascucci domiciled in the District of Columbia 
was married, twice. There were no children of the first 
marriage. He married his second wife, November 12, 1939 
and lived with her until his death June 9, 1942, and of that 
marriage a posthumous child Robert August Pascucci, was 
born January 14, 1943. On June 27, 1937, said Agostino 
Pascucci made a will by which he disposed of his entire es¬ 
tate and made no provision for his widow nor for the child 
of his second marriage. On May 27, 1943, an Amended 
Petition for the probate of the Will and for Letters Testa¬ 
mentary was filed by David H. Alsop and Fred Repetti, the 
executors named in the Will. They alleged that the estate 
consisted of a note, payable $20.00 per month on which there 
was then $940.00 unpaid. This was all of the personal es- 
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tate which went into the hands of the executors and was all 
of the personal estate of the decedent except $46.00 in a bu¬ 
reau drawer and $10.43 in his pockets. Later a check for 
$9.50 return costs was sent to the Administratrix by George 
C. Gertman, Esq. The Widow in the meantime had been 
appointed Administratrix, following the decision of the 
Court of Appeals, reversing the decree of the District Court 
of the United States for the District of Columbia, holding 
a Probate Court admitting said Will to probate and record 
and ordering Letters Testamentary issued to the executors 
named therein. 

The executors alleged that the estate also had three par¬ 
cels of real estate unincumbered in the District of Colum¬ 
bia: No. 1 M Street, N. W., assessed at $5,988.00; 34 F St., 
X. W., assessed at $4,036.00; and, 219 13th St., S. E., as¬ 
sessed at $4,047.00, a total for the three parcels of $14,- 
071.00. 

David A. Hart, Esq., was appointed Guardian ad Litem 
to represent the infant, Robert August Pascucci at the hear¬ 
ing of the application to admit the Will to probate. He ac¬ 
cepted and filed a formal answer submitting the infant’s in¬ 
terests to the protection of the Court. He also filed a re¬ 
port as Guardian ad Litem. The answer and report cov¬ 
ered about three pages of the Appellants’ Appendix in No. 
8829 in this Court, being on Pages 7, 8, 9 and 10, of said Ap¬ 
pendix. He requested authority to file a caveat and he re¬ 
ported in his opinion it would not be to the best interests 
of the said infant to admit the said will to probate and rec¬ 
ord and opposed granting Letters Testamentary upon the 
estate to David H. Alsop and Fred Repetti. The latter 
made a motion to admit the will to probate. Said Hart 
filed a reply to the said motion covering approximately two 
pages of said Appendix being on Pages 11,12, and 13 there¬ 
of, and moved to deny probate of the will, pages 13 and 14 
thereof. The Court on June 26,1944, admitted it to probate 
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and record and granted Letters Testamentary to tlie Ex¬ 
ecutors named therein. From this judgment said Guardian 
ad Litem noted, perfected and hied an appeal to this Court 
and was and is No. 8829. On this appeal this Court re¬ 
versed the lower Court. The executors applied for a writ 
of certiorari in the Supreme Court of the United States 
which was denied. Judgment on the mandate of this Court 
was entered in said District Court and thereafter the widow 
was appointed and qualihed as Administratrix of the said 
estate and was duly appointed and qualified as Guardian 
of said Robert August Pascucei. 

In September 1945, said Hart filed a petition setting forth 
his services as Guardian ad Litem in much detail and asked 
for $3500.00 for such services and later filed a motion for 
such allowance. Motion was served upon counsel for Ap¬ 
pellants in February, 1946. The Appellants filed objections 
to such allowance. Hearing was had in the Court below, 
March 27, 1946 and on April 11,1946, judgment was entered 
fixing his compensation at Three Thousand Dollars over 
the objections and protest (Appellants’ App. p. 35). From 
this judgment the Appellants noted, perfected and filed 
this appeal. 

All the papers in the case below were entitled in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, Holding a Probate Court and all bore Administration 
No. 60,874, until the Order or Decree of April 11, 1946, 
which after the first heading or title reads: 


In Re: Guardianship of 

Robert August Pascucci 
Minor 


J. Guardianship 
J No. 10,440 


No explanation has been given by the Hearing Justice or 
Counsel as to why this deviation now apparent, except to 
avoid the law, and that the Probate Court has no jurisdic- 
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tion over real estate, except as provided in the Act of June 
8,1898, 30 Stat. 434 but, if that was the purpose it certainly 
has failed. The third line in the first heading is “Holding 
a Probate Court,” definitely fixes the Court. Then, also, 
Guardianship is a probate matter and further fixes this 
case in that Court. This position is further fortified by 
the language of the order, decree or judgment for in its re¬ 
citals the following occurs “This cause, in conjunction with 
the administration proceedings upon the estate of Agostino 
Pascucci, deceased, Administration No. 60874 in this Court, 
came on for hearing upon the petition of David A. Hart, 
Guardian ad Litem for said Robert August Pascucci, ap¬ 
pointed by this Court in said administration proceeding on 
June 1, 1943 to represent and defend the interests of said 
Robert August Pascucci in the estate of his father, Agostino 
Pascucci, deceased, and thereupon, upon the evidence adduc¬ 
ed at the hearing of this cause it is by the Court this 11 day 
of April, A. D. 1946, ADJUDGED AND ORDERED that the 
compensation of David A. Hart, Guardian ad Litem, for the 
services rendered by him in behalf of the said Robert Au¬ 
gust Pascucci in said administration cause is hereby fixed 
•at Three Thousand Dollars ($3,000.00) and the same shall 
be paid by the guardian of said ward out of the property 
which he inherited from his father, Agostino Pascucci, de¬ 
scribed in this cause and said administration cause.’’ 

Signed/ Alexander Holtzoff 
Justice 

This seems to settle beyond dispute that this action was 
in the Probate Court. 

Statutes Involved. 

Supreme Authority: 

Article VI of the Constitution of the United States pro¬ 
vides: 
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“This Constitution and the laws of the United States 
which shall be made in pursuance thereof * '* * shall be 
the Supreme Law of the Land, and the judges in every 
state shall be bound thereby, anything m the Constitu¬ 
tion or Laws of any State to the contrary notwithstand¬ 
ing. ” 


Article I of the Constitution of the United States, Clause 
17, Seat of Government provides: 

“The Congress shall have the power * * * to exer¬ 
cise exclusive legislation in all cases whatsoever, over 
such District * * * as may become the Seat of Govern¬ 
ment of the United States.” 


The Congress has adopted certain British Statutes and 
Maryland Statutes and thereby they take and have the sta¬ 
tus of statutory authority. 

The Act of 21 Henry VIII Ch. 5, sec. 5, A. D. 1529, Alex. 
British Statutes 28d, Kilty; Rep. 230 passed by Parliament 
is as follows: 

“That if the person so deceased, will by his testa¬ 
ment, or last will, will any lands, tenements, or here¬ 
ditaments, to be sold, that the money coming, nor the 
profits of the said lands, if any to be taken, shall not be 
accounted as any of the goods or chattels of the said 
person so deceased.” 

This quoted from the Compiled Statutes in force in the Dis¬ 
trict of Columbia by William Stone Abert and Benjamin 
Lovejoy, printed and published under the authority of an 
Act of Congress and the direction of the Supreme Court of 
the District of Columbia, Washington, Government Print¬ 
ing Office, 1894, Page 20, Congress made this law a part of 
the Statutory laws in force in this District, Dixon v. Ram¬ 
sey, 1 Cranch Ct. Rep. 496 and Law v. Law, 3 Cranch Rep. 
324 are cited. 


Chapter XXXV with the heading Judiciary of the same 
compilation has a sub-heading “Orphans Court Powers.” 
Sec. 47 provides “That all the powers and jurisdiction by 
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law now held exercised by the Orphans Court of Washing¬ 
ton County in the District of Columbia, shall hereinafter 
be held and exercised by the justice holding the special term 
of said Supreme Court for that purpose, subject always 
to the same provisions as are contained in the fifth section 
of the Act of Congress entitled an ‘Act to re-organize the 
courts in the District of Columbia,’ ” approved March 3, 
1863. This is also referred to in the Act of June 21, 1870, 
16 Stat. Ch. 101 Sec. 4. 

Sec. 48 of same compilation provides “That the Orphans 
Court of the County of Washington, District of Columbia 
is hereby abolished, and all laws and parts of laws relating 
to said Orphans Court so far as applicable to said Supreme 
Court, are hereby continued in force in respect to said Su¬ 
preme Court ***■’’ Sec. 57 of same compilation provides 
“The said Orphans Court shall not, under pretext of inci¬ 
dental power or constructive authority, exercise any juris- 
diction whatever not expressly given by this act or some 
other law.” Said compiled statutes pp. 300 and 302. 

The Act approved June 8, 1898, 30 Statute 434, entitled 
“An Act conferring on the Supreme Court of the District 
of Columbia jurisdiction to take proof of the execution of 
wills affecting real estate for other purposes”, in Sec. 7 
provides: “That in addition to the power and jurisdiction 
conferred by this Act and by prior laws upon the Supreme 
Court of the District of Columbia holding a special term 
for Orphans Court business said court is hereby given 
plenary authority to administer also the real estate situ¬ 
ated in the District of Columbia of decedent, so far as may 
be necessary for the payment of debts and legacies, and to 
distribute to those entitled thereto any surplus proceeds of 
any sale of real estate made in the course of such adminis¬ 
tration • * * Provided , however, that no such sale shall be 
made unless the same may be required for the purpose of 
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paying debts and such legacies as are chargeable upon the 
real estate, nor until the auditor of the court shall have as¬ 
certained and reported a deficiency of personal assets for 
such purpose, and such report shall be subject to excep¬ 
tion. ’ ’ 

The Court is also respectfully referred to Title 18, Sec¬ 
tions 18-601; 18-609; 18-610; 18-612 of the D. C. Code 1940 
Edition. 

D. C. Code 1929, T. 29, 237 which this Court has construed 
in Shields v. Shields, decided December 5,1938. Rehearing 
denied Dec. 22,1938, 69 U. S. App. D. C. 331, 101 F. 2d 255. 

In the D. C. Code 1940 Edition Title 20, Sec. 20 605— 
Disbursements and allowances to Executors and Adminis¬ 
trators : 

This provides in stating an account “On the other side, 
should be the disbursements by him made: First, .funeral 
expenses * # * Fourth, his commissions * * * 31 Stat. 1248 
365. 32 Stat. 329 Ch. 1329. 

Title 18 Sec. 18-520 Priorities. 

The first named is funeral expenses. 

Stat. 31, Stat. 1246 Ch. 854, 356. 

In this case a funeral bill of $597.00 (June 1942) remains 
wholly unpaid. 

Title 49 same Code 49 Sec. 302 provides what laws shall 
remain in force, among others, it recites “The common law, 
the principles of equity, and admiralty and Acts of Con¬ 
gress to remain in force * * *. The common law, all Brit¬ 
ish Statutes in force in Maryland on February 27, 1801 
* # * shall remain in force except as in so far as the same 
are inconsistent with or replaced by subsequent legislation 
by Congress.” 31 Stat. 1189 Ch. 804, Sec. 17, Code 1929 T. 
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Statement of Points. 

The Appellants rely upon the Statement of Points filed in 
this cause. 

1. The Court was limited by law to the personal estate 
of the decedent in awarding compensation to David A. Hart, 
the Guardian ad Litem. 

The sum awarded if paid at all will have to be paid chief¬ 
ly from the real estate over which the lower court had no 
jurisdiction. 

2. The compensation to the Guardian ad Litem is an ad¬ 
ministration expense and as such must be paid, if at all, from 
the personal assets of the decedent. 

It was error to fix compensation to the Guardian ad Litem 
at $3,000. when the entire personal estate which came into 
the hands of the executors was $1,282.39 and $65.93 which 
has come into the hands of the administratrix. The ex¬ 
penses of the litigation, In lie: Estate of Agostino Pas- 
cucci was quite large amounting to more than half of the 
personal estate. The funeral bill is $597.00 and should 
have been paid as a prior claim but it has not been paid. 

3. The real estate vested in the said Robert August Pas- 
cucci as heir at law, January 14, 1943, and subject to the 
dower of his mother, and debts of the decedent, and the real 
estate is not liable for Hart’s claim. 

4. In this case the real estate is beyond the jurisdiction 
of the Court to fix the compensation at $3,000. and direct 
the payment out of the estate descended to said Robert Au¬ 
gust Pascucci from his father. 

5. Apparently the trial court abused judicial discretion 
fixing the sum to be paid as compensation. It was beyond 
his power. A Guardian ad Litem has the duty to protect 
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his ward but the ward has the right to be protected. The 
Amended Petition for the probate of the will filed by the 
executors on May 27, 1943 which was four months and 13 
days after the will had been revoked by operation of law. 
The Guardian ad Litem submitted the ward’s interest to 
the protection of the Court. It is now known and should 
then have been known that every step taken by the execu¬ 
tors to sustain that will was in violation of law, detrimental 
to the estate and in contravention of the rights of the widow 
and heir. Instead of using every means to carry out the 
law, they did all they could do to sustain a will already re¬ 
voked and without any force. The executors went so far 
as to employ other counsel to sustain the revoked will, to- 
wit: on April 12, 1944, 1 year, months and 28 days af¬ 
ter the revocation of the will. After the decision of this 
Court the executors, nevertheless, attempted to have the 
Supreme Court reverse this Court. All of this together 
with the opinion of January 29, 1945, holding that the will 
had been revoked by the Birth of Robert August Pascucci, 
January 14, 1943 was before the hearing court. The rec¬ 
ord then and now shows that the real estate of Agostino 
Pascucci was assessed at $14,071.00 and while Hon. Leslie 
Garnett appraised it at, to-wit: $25,000. March, 1946, neith¬ 
er sum excluded the value of the dower of the widow. The 
personal estate of the deceased which passed into the hands 
of the executors as shown by the first and final account 
amounted to $1,282.39, and there was an additional sum of 
$65.93 paid to the Administratrix, making a total of $1,- 
348.32 in personalty which was all the personal estate. The 
executors reported they had expended the sum of $453.10, 
in the litigation; that a stepson of the decedent had filed a 
claim against the estate for $7,000.; the account showed 
a claim of $3500.00 as compensation for David A. Hart, 
Guardian ad Litem; the sum of $350. claimed as Attorney 
fees for Donald K. Staley, Esq., Attorney for the executors 
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and also a claim of Thomas M. Baker, Esq., the sum of 
$3500.00 as fees for his services. 

It was further shown that an undertaker’s bill of $597.00 
was wholly unpaid. The claims therefore shown to the 
hearing court March 27, 1946 and shown by the record be¬ 
fore him amounted to $14,350.00, exclusive of Executor’s 
Commission of 5% on $1,282.39, collected by the executors, 
$1,256.76 rentals paid to the executors. Since the assess¬ 
ments on real estate are required to be at their full value, 
and since the valuation placed upon these properties was 
not the value at the time of the death of Agostino Pascucci, 
it appears beyond reason to ask for $3500.00 as compensa¬ 
tion to the Guardian ad Litem and the sum of $3000. as com¬ 
pensation is also beyond reason and an exercise of arbitrary 
power and abuse of judicial discretion and it was error to 
fix compensation at such a large sum. Also the compen¬ 
sation fixed for a Guardian ad Litem is an administration 
expense and must be paid if at all out of the personalty and 
for that additional reason it was error to pass the decree 
of April 11, 1946. 

6. The lower Court erred in overruling the objections 
of these Appellants opposing the action of the Court in fix¬ 
ing the compensation to be paid out of the property inher 
ited from Agostino Pascucci by the said Robert August 
Pascucci. 

Summary of Argument. 

The Court below erred in passing the decree of April 11, 
1946 wherein the Court fixed the fee of David A. Hart, 
Guardian ad Litem at the sum of $3000. and directed the 
Guardian of Robert August Pascucci to pay the same out 
of the estate descended to him from his father, Agostino 
Pascucci. 
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1. The Supreme Law and authority is the Constitution 
of the United States and the laws passed in pursuance there¬ 
of. All legislative authority relating to persons and prop¬ 
erty in this District is vested in the Congress of the United 
States. The statutes involved make it certain that the Con¬ 
gress has not given jurisdiction to the Probate Court over 
real estate to sell it for any purpose except to pay debts of 
the decedent and legacies where there is insufficient personal 
estate to pay them. The debts to be then paid are the debts 
incurred by the decedent and must have existed at the time 
of his death and are not the debts incurred by another. 
The statutes seem to make it clear that jurisdiction of the 
procedure is a jurisdictional matter. It therefore appears 
that the statutes show that the judgment of the Court below 
was erroneous. 

2. Imperative Authority. 

The decision of the Supreme Court of the United States 
and the United States Court of Appeals for the District of 
Columbia are required to be followed by the Courts of 
less authority. Some of these cases, especially those in this 
Court will be discussed. These also hold that the Probate 
Court has no jurisdiction over real estate except as herein¬ 
before shown. 

In one case, Cook v. Speare in 13 App. D. C. 446, it is 
shown quite conclusively that the Probate Court has no jur¬ 
isdiction because the fact to be determined likely is with¬ 
out the jurisdiction of the Probate Court and is within the 
jurisdiction of another tribunal—common law, or equity 
after proper allegations and proof with the interested par¬ 
ties before the Court. This is also a jurisdictional matter. 
The Probate Court was without authority to find the fact 
and cannot enforce payment. 

3. Other Courts may be looked to as persuasive author¬ 

ity and some cases will be used for that purpose. The* 
also, are to the effect the judgment is erroneous. 0 
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Counsel for Plaintiffs lias already suggested that the 
judgment is in the Probate Court and is not enforceable. 

Hence, the judgment is erroneous and should be revers¬ 
ed. 

Argument. 

It is respectfully submitted that it was error to fix the 
compensation of the Guardian ad Litem in this case at 
$3,000.00. There is no estate from which any like sum can 
be paid of the personalty. The record shows that all the 
personalty collected by the Executors was $1,282.39 (App. 
p. 1) and the amount received by the Administratrix was 
$65.93 making a total of $1,348.32 and no further personal 
assets are in the estate and it is limited to that sum. The 
executors collected rents which accrued after the death of 
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the decedent the sum of $1,256.76 which however was real 
estate and not subject to the payment of administration ex¬ 
penses. It is believed the universal practice of the Probate 
Court in stating accounts to refuse to state therein rents 
derived from real estate of decedent subsequent to his death. 
An inquiry as to some of the statutes is illuminating. 

By the Act of 21 Henry VIII Ch. 5 Sec. 5 A. D. 1529, Alex. 
British Statute 283, Kilty’s Rep. 230, Parliament enacted 
as to estates of deceased persons: 

“That if the person so deceased will by his testament 
or last will, any lands, tenements, or hereditaments, to 
be sold, that the money thereof coming, nor the profits 
of the said lands, for any to be taken, shall not be ac¬ 
counted as any of the goods or chattels of the said per¬ 
son so deceased.” 

The above is quoted from The Compiled Statutes in force 
in the District of Columbia, compiled by William Stone 
Abert and Benjamin Lovejoy, printed and published under 
the authority of Act of Congress and the direction of the 
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Supreme Court of the District of Columbia, Washington 
Government Printing Office 1894, page 20. This made this 
a part of the law in force in the District of Columbia. The 
case of Dixon v. Ramsey, 1 Cranch Ct. Rep. and Law v. 
Law, 3 Cranch Rep. 324 are cited as authorities. 

The jurisdiction of the District Court of the United 
States, holding a Probate Court; In 1898 in the case of 
Cook v. Speare^?Vpp. D. C. 446, it was said: 

“■Jurisdiction of Supreme Court of D. C. holding a 
special term for Orphans Court, business is limited by 
the provisions of the Act of Maryland 1798 C. 101; and 
it has no powers not expressly granted by that, or nec¬ 
essarily or reasonably implied from its provisions.” 

In this case there were conflicting claims as to the owner¬ 
ship of certain funds. The Court held the Orphans Court 
had no jurisdiction to determine the ownership of the funds 
and it was also suggested that common law and equity 
might, upon proper parties, pleading and proof, determine 
the ownership and compel compliance with its decision. It 
was held that “such adjudication of title and coercion of 
payment are not within the scope of the special statutory 
jurisdiction of the Orphans Court”. See pages 452, 453, 
and 454, in this case of Cook v. Speare, 13 App. D. C. 446. 

Miniggio v. Hutchins, 43 App. D. C. 117, followed Cook 
v. Speare, 13 App. D. C. 446. It therefore follows that un¬ 
der the circumstances of this case the Probate Court was 
without authority to fix the sum to be paid to the Guardian 
ad Litem, to direct payment out of the inherited estate and 
cannot enforce payment. Therefore this case should be 
reversed on these grounds. 

In the case of Brosman v. Fox, 52 App. D-6,143-146, 284 
F. 923, 926 the Court said: ‘ ‘ Some question has arisen re¬ 
garding the power of the Court to order payment of com¬ 
mission out of the rents in the hands of the Executors. Rents 
accrued after the death of the testator are real estate and 
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as sucli without jurisdiction of the Probate Court, unless 
there is not sufficient personal property to pay the debts. 
It was error therefore to direct payment from this fund.” 

In the case of Shields v. Shields, 69 App. 1). C. 331, de¬ 
cided Dec. 5,1938, rehearing denied Dec. 22,1938, this Court 
held (1) Courts Key No. 475 (2): 

“Rents accruing after the death of the testator are real 
estate” and as such are without the jurisdiction of the pro¬ 
bate court. D. C. 1929, T. 29, Sec. 237. 

2. Executors and administrators (Key No. 272) “A 
statute permitting probate court to administer real estate 
when necessary for the payment of debts and legacies con¬ 
templates a prior determination of the insufficiency of the 
personal property before an administrator can claim 
rents”, D. C. Code 1929, T. 29 Sec. 237, Citing Brosi^an v. 
h'ox, 52 App. D. C. 143, 146, 284 F. 923, 926. Cf. Guyor v. 
VVeynard, 1834, 6 Gill Md., 420f, 'Seeger v. Deakin, 76 
Md. 500, 510, 25 A 862; Brown v. Fessenden, 81 Me. 522, 
524, 17 A 709; Paletz v. Camden Safe Deposit and Trust 
Company, 109 N. J. Eq. 344, 157 A 456; Joselson v. Josel- 
son, 116 N. J. Eq. 180,172 A 812; Ball v. Bank of Covington, 
80 Ky. 501; Gibson v. Farley, 16 Mass. 280; Rubottom v. 
Morrow, 24 Indiana 202, 87 Ann, Dec. 324. 

The debts referred to in the statutes are debts of the de¬ 
cedent incurred in his lifetime and has no applicability to 
debts created by others. The fee for the Guardian ad Litem 
is an expense of administration. It was held in the Case 
of United States v. Wilcox, 73 F. (2nd) 781, in the Circuit 
Court of Appeals in Virginia 1935 that real estate is not 
subject to administration expenses of an estate. 

In the case of McFaddin v. U. S., 10 F. Supp. 286, the U. S. 
Court of Claims held that real estate of decedent is not at 
common law subject to payment of administration expenses. 
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To a like effect is the case of Boal v. Metropolitan Muse¬ 
um of Art of the City of New York, 298/ F. 894, which re¬ 
versed a decree of the District Court in 292 F. 303. 

In the case of Pascucci, Alsop et al. in this Court decided 
in 79 U. S. App. D. C. 147 F. (2d) 880, it was held the will 
of Agostino Pascucci had been revoked by the subsequent 
marriage followed by birth of issue. Mr. Chief Justice 
Groner in the opinion said, “The law of wills and of pro¬ 
bate as existing in Maryland on February 27, 1801 was and 
is the law of the District of Columbia, except as since al¬ 
tered by Congress ’’ * * *. Congress re-enacted the pro¬ 
visions for the District of Columbia just as it had been in 
Maryland since 1798 with only a few verbal inconsequen¬ 
tial changes. 

The Supreme Court denied a Writ of Certiorari which 
had the effect of approving the decision. 

In the case of Shields v. Shields, 69 App. D. C. 331 decided 
Dec. 5, 1938; rehearing denied December 22,1938, the head 
notes clearly set forth the decision. 

1. Rents accruing after the death of the testator are 
“real estate” and as such are without the jurisdiction of 
the probate court. D. C. Code 1929 T. 29, Sec. 237. 

2. A statute permitting probate court to administer real 
estate when necessary for the payment of debts and legacies 
contemplates a prior determination of the insufficiency of 
the personal property before an administrator can claim 
rents. D. C. Code 1929 T. 29, Sec. 237. 

In the per curiam opinion a number of authorities are 
cited headed by Brosnan v. Fox, supra . 

Conclusion. 

Robert August Pascucci, January 14, 1943, inherited 
three pieces of real estate and then derived title thereto 
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subject only to the dower of his mother and such debts as 
were debts of his father. There has been but one debt 
claimed and in that the Appellee claimed no interest. 

As the will of June 25, 1937 was revoked by operation of 
law January 14, 1943, the will was not in existence for 4 
months and 18 days before David A. Hart, Esquire was 
appointed Guardian ad Litem. When he accepted the ap¬ 
pointment he knew that the personal estate was very small, 
and knew or ought to have known that his compensation 
must be paid, if at all from the personal estate. That means 
he accepted the appointment upon that condition. He 
therefore could not expect to be compensated from any 
other property. 

The supreme authority comes from the Constitution and 
the laws passed or adopted by its authority. These laws 
so passed and adopted from the 21st of Henry VIII to this 
hour have made it clear that the probate court has and 
never has had any jurisdiction over real estate except in 
conformity with the Act of June 8, 1898, which has no ap¬ 
plication here. The supreme authority therefore discloses 
the judgment of April 11, 1946 erroneous and should be 
reversed. 

The imperative authority—that of the Supreme Court 
of the United States and this Honorable Court, both under 
its former designation as the United States Court of Ap¬ 
peals for the District of Columbia is also, unless the Su¬ 
preme Court has already decided the points. In this case 
imperative authority declared the judgment of April 11, 
1946, herein appealed from should be reversed. 

The persuasive authorities also support the view that this 
judgment is erroneous and should be reversed. 

The authorities agree that the Probate Court has no jur¬ 
isdiction over real estate. The judgment as hereinbefore 
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shown is in the Probate Court. It was therefore, an abuse 
of judicial discretion to enter the judgment because it was 
and is contrary to law. Besides the broad principle of lack 
of jurisdiction. 

Attention is called again to Cook v. Speare, supra, which 
makes it clear where there is a conflict as to who is entitled 
to property, the Probate Court is not the proper forum and 
is without jurisdiction to determine who is entitled but also 
is without jurisdiction or power to either coerce or enforce 
its finding. When the name of the Supreme Court of the 
Efistrict of Columbia was changed to the District Court of 
the United States for the District of Columbia, Congress 
was careful not to enlarge its jurisdiction. 

The infant, Robert August Pascucci, has not been guilty 
of any violation of law and has not disregarded the law. No 
good reason appears why he should be penalized for the 
mistakes of others in the case. 

It is submitted that the judgment appealed from herein 
should be reversed. The Appellants therefore pray that 
said judgment be reversed and this cause be remanded to 
the Court below with instructions to deny the petition of 
the Guardian ad Litem. 

Respectfully, 

ANDREW WILSON, 
Attorney for Appellants, 
828 Woodward Building, 
Washington, D. C. 
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Foe the District of Columbia 


No. 9365 


ROBERT AUGUST PASCUCCI, Infant by ANNIE E. 
PASCUCCI, Guardian, et al., Appellants 

v. 

DAVID H. ALSOP, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


The nature of the proceeding in this Court is an appeal 
from a judgment of the District Court of the United States 
for the District of Columbia entered April 17, 1946 award¬ 
ing $1,250.00 to the Appellee for Counsel fees to the Attor¬ 
neys for the Executors in Re Estate of Agostino Pascucci, 
deceased. 

Two Hundred Fifty Dollars for Donald K. Staley and 
One Thousand Dollars for Thomas M. Baker in administra¬ 
tion No. 60874 over the objections and protest of the Appel¬ 
lants. 

Andrew Wilson, 828 Woodward Building, Washington, 
D. C. is Counsel for the Appellants. 

Thomas M. Baker, Columbian Building, Washington, 
1). C. is Counsel for the Appellee. 
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Jurisdictional Statement. 

This appeal is from a final judgment of the District Court 
of the United States for the District of Columbia, dated 
April 17,1946, (Appellants’ App. 42) wherein the said Dis¬ 
trict Court awarded Counsel fees to the Appellee over the 
objections and protest of the Appellants in re Estate of 
Agostino Pascucci, Administration No. 60874. 

Jurisdiction in this Court is conferred by Title 17 Section 
17-101, District of Columbia Code 1940 Edition. 

Statement of Case. 

Agostino Pascucci domiciled in the District of Columbia 
was married, twice. There were no children of the first 
marriage. He married his second wife, November 12,1939 
and lived with her until his death June 9,1942, and of that 
marriage a posthumous child Robert August Pascucci, was 
born January 14, 1943. On June 27, 1937, said Agostino 
Pascucci made a will by which he disposed of his entire 
estate and made no provision for his widow nor for the 
child of his second marriage. On May 27,1943, an Amended 
Petition for the probate of the Will and for Letters Testa¬ 
mentary was filed by David H. Alsop and Fred Repetti, 
the executors named in the WilL They alleged that the 
estate consisted of a note, payable $20.00 per month on 
which there was then $940.00 unpaid. This was all of the 
personal estate which went into the hands of the executors 
and was all of the personal estate of the decedent except 
$46.00 in a bureau drawer and $10.43 in his pockets. Later 
a check for $9.50 return costs was sent to the Administratrix 
by George C. Gertman, Esq. The widow in the meantime 
had been appointed Administratrix, following the decision 
of the Court of Appeals, reversing the decree of the Dis¬ 
trict Court of the United States for the District of Colum- 
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bia, holding a Probate Court admitting said Will to probate 
and record and ordering Letters Testamentary issued to 
the executors named therein. 

The executors alleged that the estate also had three par¬ 
cels of real estate unincumbered in the District of Colum¬ 
bia: No. 1 M Street, N. W., assessed at $5,988.00; 34 F St. 
N. W. assessed at $4,036.00; and, 219 13th St. S. E., assessed 
at $4,047.00, a total for the three parcels of $14,071.00. 

A Guardian ad Litem was appointed who contested the 
validity of the Will and took an appeal and was successful 
in reversing the decree of the lower Court admitting the 
Will to probate and record. The Executors applied for 
a writ of certiorari to the Supreme Court of the United 
States which was denied. After judgment on the mandate 
of this Court was entered the District Court appointed the 
widow, Annie E. Pascucci as Administratrix and also as 
Guardian of Robert August Pascucci. 

First and Final Account of the Executors (Plaintiffs’ 
Appendix pp. 1-5) shows that the Executors expended in 
costs and expenses $453.10. To this must be added the sum 
of $597.00 unpaid funeral bill. This makes a total of 
$1,050.10 the only personal property which came into their 
hands was $1,282.39. Without any additional expenditures 
the only personal estate remaining in their hands is $232.29. 
This does not include the claim of the Executors for com¬ 
missions on $2,538.75 which amounts to $126.24. This item 
of $2,528.75 is made up out of two other items—one of 
$1,282.39 which was the money collected from the Biscieglia 
note and the other of $1,256.76 which was the net sum col¬ 
lected from rents on 34 F St. N. W. subsequent to the death 
of Agostino Pascucci. These rents are real estate. The 
account also shows the payment of $200. on account of fee 
to Thomas M. Baker as a retainer in this case. It is stated 
that this sum is to be deducted from any allowance made 
by the Court. 
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These appellants filed objections to this account and as¬ 
signed many grounds therefor. The case was set down for 
hearing and heard on the 27th day of March 1946, and the 
Court made allowance April 17,1946 to the Appellee, David 
H. Alsop, surviving Executor in the sum of $1,250 of which 
sum Donald K. Staley was to have $250.00 and $1,000 to be 
paid to Thomas M. Baker for his services to the Executors. 
Mr. Staley performed services from about the time of the 
death of Agostino Pascucci until Mr. Baker was employed 
on April 12,1944, which was one year, 2 months and 28 days 
after the will had been revoked January 14, 1943 by opera¬ 
tion of law by the birth of Robert August Pascucci. 

Statutes Involved. 

Supreme Authority: 

Article VI of the Constitution of the United States pro¬ 
vides : 

“This Constitution and the laws of the United States 
which shall be made in pursuance thereof # * shall be 

the Supreme Law of the Land, and the judges in every 
State shall be bound thereby, anything in the constitu¬ 
tion or Laws of any State to the contrary notwithstand¬ 
ing.” 

Article I of the Constitution of the United States, Clause 
17, Seat of Government provides: 

“The Congress shall have the power * * * to exercise 
exclusive legislation in all cases whatsoever, over such 
District * * * as may become the Seat of Government 
of the United States/’ 

The Congress has adopted certain British Statutes and 
Maryland Statutes and thereby they take and have the 
status of statutory authority. 

The Act of 21 Henry VIII, Ch. 5, Sec. 5, A. D. 1529, Alex. 
British Statutes 283, Kilty; Rep. 230 passed by Parliament 
is as follows: 
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“That if the person so deceased, will by his testa¬ 
ment, or last will, will any lands, tenements or heredit¬ 
aments, to be sold, that the money coming, nor the 
profits of the said lands, if any to be taken, shall not 
be accounted as any of the goods or chattels of the said 
person so deceased.’’ 

This quoted from the Compiled Statutes in force in the 
District of Columbia by William Stone Abert and Benjamin 
Lovejoy, printed and published under the authority of an 
Act of Congress and the direction of the Supreme Court 
of the District of Columbia, Washington, Government 
Printing Office, 1894, Page 20, Congress made this law a 
part of the Statutory Law in force in this District, Dixon 
v. Ramsey, 1 Cranch Ct. Rep. 496 and Law v. Law, 3 Cranch 
Rep. 324 are cited. 

Chapter XXXV with the heading Judiciary of the same 
compilation has a sub-heading “Orphans Court Powers”. 
Sec. 47 provides “That all the powers and jurisdiction by 
law now held exercised by the Orphans Court of Washing¬ 
ton County in the District of Columbia, shall hereinafter 
be held and exercised by the justice holding the special 
term of said Supreme Court for that purpose, subject 
always to the same provisions as are contained in the fifth 
section of the Act of Congress entitled an ‘Act to re-organ¬ 
ize the courts in the District of Columbia’, approved 
March 3, 1863.” This is also referred to in the Act of June 
21,1870,16 Stat. Ch. 101 Sec. 4. 

Sec. 48 of same compilation provides “That the Orphans 
Court of the County of Washington, District of Columbia 
is hereby abolished, and all laws and part of laws relating 
to said Orphans Court so far as applicable to said Supreme 
Court, are hereby continued in force in respect to said 
Supreme Court * * * ” Sec. 57 of same compilation provides 
“The said Orphans Court shall not, under pretext of inci¬ 
dental power or constructive authority, exercise any juris- 
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diction whatever not expressly given by this act or some 
other law”. Said compiled statutes pp. 300 and 302. 

The Act approved June 8, 1898, 30 Statute 434, entitled 
“An act conferring on the Supreme Court of the District 
of Columbia jurisdiction to take proof of the execution of 
wills affecting real estate and for other purposes”, in Sec. 
7 provides: “That in addition to the power and jurisdiction 
conferred by this Act and by prior laws upon the Supreme 
Court of the District of Columbia holding a special term 
for Orphans Court business said court is hereby given 
plenary authority to administer also the real estate situated 
in the District of Columbia of decedent, so far. as may be 
necessary for the payment of debts and legacies, and to 
distribute to those entitled thereto any surplus proceeds of 
any sale of real estate made in the course of such adminis¬ 
tration # • * Provided, however, that no such sale shall be 
made unless the same may be required for the purpose of 
paying debts and such legacies as are chargeable upon the 
real estate, nor until the auditor of the court shall have 
ascertained and reported a deficiency of personal assets 
for such purpose, and such report shall be subject to excep¬ 
tion”. 

The Court is also respectfully referred to Title 18, Sec¬ 
tions 18-601; 18-609; 18-610; 18-612 of the D. C. Code 1940 
Edition. 

D. C. Code 1929 T. 29, 237 which this Court has construed 
in Shields v. Shields, decided December 5, 1938. Rehearing 
denied Dec. 22, 1938, 69 U. S. App. D. C. 331,101 F. 2d 255. 

In the D. C. Code 1940 Edition Title 20, Sec.. 20 605-Dis- 
bursements and allowances to Executors and Administra¬ 
tors: 

This provides in stating that account “On the other side, 
should be the disbursements by him made: First, funeral 
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expenses • * * Fourth, his commissions * * * 31 Stat. 1248 
365. 32 Stat. 329 ch. 1329. 

Title 18 Sec. 18-520 Priorities. 

The first named is funeral expenses. 

Stat. 31, Stat. 1246 Ch. 854, 356 

In this case a funeral bill of $597.00 (June, 1942) remains 
wholly unpaid. 

Title 49 same Code 49 Sec. 302 provides what laws shall 
remain in force, among others, it recites “The common law, 
the principles of equity, and admiralty and Acts of Con¬ 
gress to remain in force * * * The common law, all British 
Statutes in force in Maryland on February 27, 1801 • • • 
shall remain in force except as in so far as the same are 
inconsistent with or replaced by subsequent legislation by 
Congress.” 31 Stat. 1189 Ch. 804, Sec. 1. 

The Code of 1929 T. Sec. 237, 31 Stat. 1214, c. 854 Sec. 
146, 32 Stat. 527, c. 1329, provides that rents which accrued 
after the death of the testator is real estate. 

Statement of Points. 

1. The birth of Robert August Pascucci, Infant, Janu¬ 
ary 14,1943, as a matter of law revoked the will of Agostino 
Pascucci, dated June 25,1937 as of January 14,1943, which 
was admitted to probate June 26, 1944, in the District 
Court of the United States for the District of Columbia, 
Holding a Probate Court. 

2. That January 14, 1943, the real estate of the said 
Agostino Pascucci descended to said Robert August Pas¬ 
cucci, who was thereby vested with the title thereto. 

3. That from and after the said revocation, the said 
District Court of the United States for the District of Co¬ 
lumbia, Holding a Probate Court was in this case without 
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jurisdiction over any of the real estate as descended to said 
Robert August Pascucci, infant and could not make allow¬ 
ances to be paid therefrom. 

The Court erred in awarding counsel fees to David H. 
Alsop to be paid to Donald K. Staley and to Thomas M. 
Baker. The former rendered no service for the Appellants 
nor any of them but for the executors named in the will 
of June 25, 1937, which was revoked by operation of law 
January 14, 1943 and acts taken by him in the attempt to 
probate thereafter were not warranted. After said date 
he did nothing for the benefit of the estate. The amended 
petition was filed May 27, 1943,—four months and thirteen 
days after the will had ceased to exist by operation of law. 

Mr. Baker did not come into the case until April 12,1944, 
a year and more after the will had ceased to exist. He was 
paid a retainer of $200. by the executors. Every act taken 
by him was in opposition to the interests of the estate and 
against the law and in such case whatever the intention of 
the party the law imputes lack of good faith. He, Mr. Alsop, 
should not be allowed fees from the estate to pay his Coun¬ 
sel. The attempt was made to subject real estate of the 
infant to pay not only counsel fees but also to pay commis¬ 
sions to the executors notwithstanding the probate court 
had and has not jurisdiction over real estate in this case 
and can acquire none except to pay debts and legacies of 
the decedent when there is not personalty from which they 
can be paid. The Court has no jurisdiction until certain 
preliminary steps are taken, none of which have been taken. 
The debts referred to in the estate are debts of the de¬ 
cedent which existed at the time of his death, and are not 
debts incurred by someone else after his death. Further¬ 
more, the executors, Mr. Alsop and Mr. Repetti did not 
pay the funeral Bill of $597.00 which has a priority. The 
expenses of administration for which they furnish vouchers 
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and the funeral bill reduces the available funds to be yet 
applied, a very small sum. Therefore, there is not and has 
not been any sum available sufficient to pay more than a 
small part of the allowance made. The fund collected as 
rents is not available and in the order of Court directing 
the disbursement of the funds in their hands to the parties 
entitled thereto they have not paid over to the Guardian 
the two-thirds of said rents belonging to the infant and 
twice through counsel Mr. Baker has refused to do so and 
is claiming the fund and attempting to apply the sum as 
commission to the executors in violation of law. It was error 
to overrule the objections filed which should be sustained. 

Summary of Argument. 

The birth of Robert August Pascucci, January 14, 1943, 
revoked the will of June 25, 1937, by operation of law. On 
that date the title to the real estate of said Agostino Pas¬ 
cucci passed to the said Robert August Pascucci and vested 
in him. The probate court has no jurisdiction over any of 
the real estate descended to said Robert August Pascucci 
and could not make allowances to be paid therefrom. 

On May 27, 1943, an amended petition for the probate 
and record of the said will of June 25, 1937 was filed in the 
probate court notwithstanding the fact that the will had 
been revoked by operation of law four months and 13 days 
before that time and it was no longer in existence. 

As the will was no longer in existence, it was the duty of 
those representing the estate to follow the law and to have 
the widow appointed administratrix. Instead of that every 
step taken by the executors attempted to uphold the will 
which no longer existed. All of such steps were in contra¬ 
vention of law and were detrimental, not only to the estate 
but to those who were entitled to it from the birth of the 
said child. 
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$432.00 were spent in litigation. A guardian ad litem 
was appointed. He took an appeal from the judgment of 
the court admitting the will to probate and record and this 
court reversed the lower court and notwithstanding this 
action, the executors were still not satisfied and attempted 
by certiorari to get the ruling of this Court reversed by 
the Supreme Court of the United States. The certiorari 
was denied by the Supreme Court which had the effect of 
approving decision of this Court. 

The debts referred to in the law for which real estate 
may be sold under certain circumstances are the personal 
debts of the testator or decedent and are not debts incurred 
•by someone else. After the payment of undertaker’s bill 
of $597.00, there would be left $232.29, available to pay any 
additional expenses and to pay any other items which should 
be paid out of the personal property. This excludes any 
sum for commissions to the executors and also the retainer 
of $200 paid to Mr. Thomas M. Baker. 

In the case of Cook v. Speare, 13 App. D. C. 446, the Court 
in fact held that it was not within the jurisdiction of probate 
court to determine to whom was entitled a disputed fund 
and that some other forum of common law or equity. In 
this case as in that there is a disputed amount of $1,256.76 
and the rule laid down in that case made it error for the 
Court to make an allowance and further held that the Court 
was without jurisdiction to coerce or force obedience to any 
orders made in the premises. 

To a like effect are a number of cases and especially 
Miniggio v. Hutchins which cites the Cook case with ap¬ 
proval and follows it. 

Furthermore, jurisprudence teaches us that there is never 
a right without a corresponding duty. 

In this case the right and title to the properties involved 
were vested at the birth of Robert, in him and his mother 
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and in order to divest their title, it- would be necessary 
for proper parties to be made; proper allegations in plead¬ 
ing and proof of the fact. The right has been established 
in these persons by the highest judicial authorities. That 
means it was the duty of those who were dealing with this 
property to follow the law and protect the interests which 
have already been adjudicated in favor of the widow and 
son. Therefore, aside from the question of the lack of juris¬ 
diction of real estate there is the lack of jurisdiction to de¬ 
termine in the probate proceedings the right to a contested 
fund and likewise, procedure in these matters is jurisdic¬ 
tion. 


Argument. 

The Constitution and laws passed pursuant thereto and 
those adopted by the Congress are the Supreme Law of the 
Land and are the Supreme Authority. The statutes in¬ 
volved beyond any question, show that the award made to 
Appellee by the judgment of April 17,1946 from which this 
appeal was taken is erroneous. 

Next comes Imperative Authority and consists of the 
decision of the Supreme Court of the United States and the 
decisions of this Court both its former name as the United 
States Court of Appeals for the District of Columbia. These 
unite m proving that judgment erroneous. 

Then next in importance come the decisions of the Courts 
of lesser authority. They take the same view. 

The Courts then are against the validity of the judgment 
and from statutory and judicial authority there appears no 
dissent. 

It is believed it has been the universal practice in stating 
accounts in estates to refuse to state therein rents which 
have accrued after the death of the decedent. This practice 
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finds its warrant in the statutes from that of 21 Henry the 
VIII in 1529 down to the present. 

The jurisdiction of the District Court of the United States 
for the District of Columbia is limited. “By the provision 
of the Act of Maryland 1798 C. 101; and it has no powers 
not expressly granted by that Act, or necessarily or reason¬ 
ably implied from its provisions’’ Cook v. Speare, 13 App. 
D. C. 446. 

In this case there was a conflict in the Court over the 
ownership of certain funds. The Court held that the Or¬ 
phans Court had never had any jurisdiction over such con¬ 
troversies and the findings and orders of said Court were 
not binding and that Court could not coerce or require obed¬ 
ience to its orders or enforce them. The facts in this case 
bring it directly in line with that one. Here there is a 
conflict over the ownership of $1,256.76, which was the next 
amount received by the Executors from rents of 34 F Street, 
Northwest as rent which accrued after the death of Agos- 
tino Pascucci. 

In 1915 in the case of Miniggio v. Hutchins, 43 App. 
D. C. there was a like holding. 

In the case of Brosnan v. Fox, 52 App. D. C. 143-6 the 
opinion of the Court said “Some question has arisen re¬ 
garding the power of the Court to order the payment of 
commissions out of the rents in the hands of the Executors. 
Rents accrued after the death of the testator are real estate 
and as such without the jurisdiction of the probate Court, 
unless there is not sufficient personal property to pay debts. 
It was error therefore to direct payment from this fund”. 
The debts referred to here are the debts incurred by the 
testator and were in existence at the time of his death. 

In the case of Shields v. Shields, 69 App. D. C. 331, 101 
F. 2d, decided December 5, 1938, rehearing denied Dec. 22, 
1938, the first heading reads: 
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‘‘Rents accruing after the Death of the Testator are 
real estate and as such are without the jurisdiction of 
the probate court.” D. C. Code 1929 T. 29 Sec. 237. 

2. A statute permitting probate court to administer real 
estate when necessary to pay debts and legacies contem¬ 
plates a prior determination of the insufficiency of the per¬ 
sonal property before an administrator can claim rents. 
D. C. 1929 T. 29, Sec. 237. 

The method is also jurisdictional. 

In New Jersey 1935, Rents accruing after death belong 
to the heirs in absence of contrary instruction in will, Fre^th 
v. Rule, 176 A 578 Affirmed 178 A 7^118 N. J. Eq. 285. 

Real property at common law could not be resorted to for 
payment of debts but passed to heirs. Douglas Est. 233 
N. J. Sec. 667. 

“The laws of wills and of probate as existing in 
Maryland on February 27, 1801, was and is the law of 
the District of Columbia, except as since altered by 
Congress”. 

Pascucci v. Alsop, 79 U. S. App. D. C. 324. 

The right of the widow and having been established it 
was the duty of all interested persons to support that right. 
The disregard of the law whether from ignorance or other¬ 
wise was not excusable. 

In Tiglas v. Insular Government, 215 U. S. 410, 417, 
decided January 3, 1916 Mr. Justice Holmes said “A man 
is not allowed to take advantage of his ignorance of the 
law * * * ”the subject is fully discussed in Hayes v. TJ. S. 
170 U. S. 637, 650 et seq. In this case Mr. Justice White, 
later Chief Justice White, in the opinion said, “Finally 
good faith is lacking because this is based not on an error 
of fact which may be excusable in us, but we can never take 
advantage of error and against the law. Decided May 23, 
1898.” 
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This appears to effectually dispose of the excuse claimed 
by Mr. Alsop and his Counsel for their insistent and per¬ 
sistent violation of the law. 

In the Civil (Roman) law the maxim is “Ignorantia 
legis neminum excusat”, Ignorance of the law excuses 
no one. 

When there is a loss and one of the parties has been 
careless or ignorant of the effects of his error misjudgment 
will be changed with the loss. In this case the infant can 
not be charged with any delinquency. The circumstances 
here furnish no excuse for the hostile if not unrighteous 
assumed attitudes. There is no good reason to punish this 
child and his mother because of the delinquence of Appellee 
and his Counsel. 

Conclusion. 

The statutes and decisions make it absolutely clear that 
the judgment of April 17, 1946 is erroneous and should be 
reversed. This came because of a controversy over the 
ownership of $1,256.76—rents collected subsequent to the 
death of Agostino Pascucci is brought within the premises 
of the decision in Cook v. Speare, 13 App. D. C. 446. Under 
that decision and that in Minniggio v. Hutchins, 43 App. 
D. C. 117, the probate was without authority, jurisdiction 
or power to determine the amount to be awarded to the 
Appellee. The common law still is in force in this District 
and so is equity. These require, pleadings, allegation and 
proofs. At common law the right of trial by jury is still 
preserved. In the late case of Shields v. Shields, 69 App. 
D. C. 331, not only is it emphasized that the probate court 
has no jurisdiction over real estate but holds that rents 
collected after the death of the testator, but that the execu¬ 
tor is personally liable to the persons entitled to the rents. 
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From the facts disclosed in the record, one-third of said 
$1,256.76 belongs to Annie Pascucci and two-thirds to 
Robert August Pascucci. For this sum the Appellee is 
personally liable. It must not be forgotten, mistake against 
the law is never excusable. The Appellee and his counsel 
by their errors of law largely cause the litigation which has 
been expensive. 

The judgment appealed from should be reversed. 

Respectfully submitted, 

ANDREW WILSON, 
Attorney for Appellants, 
828 Woodward Building, 
Washington, D. C. 
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United States Court of Appeals 

District of Columbia 


No. 9365 


ROBERT AUGUST PASCUOCI, Infant, by ANNIE E. 
PASCUCCI, Guardian, et al., Appellants, 

yg 4 

DAVID H. ALSOP, Surviving Executor, Appellee 


No. 9366 


DAVID H. ALSOP, Surviving Executor, Cross-Appellant 

VS. 

ROBERT AUGUST PASCUOCI, Infant, by ANNIE E. 
PASCUOCI, Guardian, et al., Cross-Appellees 


APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


(A) BRIEF FOR APPELLEE IN CASE NO. 9365 
Statement of the Case 

Appellants, Robert August Pascucci, an infant, by An¬ 
nie E. Pascucci, bis guardian, Annie E. Pascucci in her 
own behalf and as administratrix, appeal from the follow¬ 
ing order of the Probate Court entered in A dmini stration 
Cause No. 60,874 (App. 42). 
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ORDER OVERRULING OBJECTIONS TO 
ACCOUNT AND ALLOWING COUNSEL 

FEES. 

Upon consideration of the objections filed by Robert 
August Pascueci, an infant, by Annie E. Pascucci, his 
guardian, Annie E. Pascucci individually and as ad¬ 
ministratrix, objectors, to the first and final account 
of David H. Alsop and Fred Repetti (now deceased), 
executors, filed by David H. Alsop, surviving execu¬ 
tor; motion of the objectors to sustain the objections; 
motion of the surviving executor for the allowance of 
the executors’ costs, commissions and attorneys’ fees; 
and the respective answers thereto; and the parties 
having appeared in person or by their counsel, and 
presented the matter in open Court, it is by the Court 
this 17 day of April, 1946, 

ORDERED, That the objections of Robert August 
Pascucci, an infant, by Annie E. Pascucci, his guar¬ 
dian, Annie E. Pascucci, individually and as adminis¬ 
tratrix to the first and final account of David H. Alsop 
and Fred Repetti (now deceased) executors, and the 
motion of said objectors to sustain their aforesaid ob¬ 
jections be and the same hereby are overruled; and 
That the said surviving executor, David H. Alsop, 
be and is hereby allowed as compensation for extra¬ 
ordinary professional services rendered by his attor¬ 
neys, Mr. Donald K. Staley and Mr. Thomas M. 
Baker, the sum of $1250.00/100, payable $250.00 to 
Donald K. Staley and $1,000 to Thomas M. Baker from 
the assets of the estate. 

s/ ALEXANDER HOLTZOFF, 
Justice. 

The decedent, Agostino Pascucci, late a citizen of Italy, 
but domiciled in the District of Columbia, died in the Dis¬ 
trict of Columbia on June 9,1942, leaving a paper writing, 
dated June 25, 1937, purporting to be his last Will and 
Testament, and whereunder he directed payment of his 
just debts, expenses of his last illness and burial, and 
devised his real estate known as 34 F Street, N. W., Wash¬ 
ington, D. C., to his stepson, Joseph Biscieglis, in fee 
simple, and all the rest and residue of his property, real 
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and personal, lie devised to his executors to sell and convert 
into cash with directions to distribute the said cash to his 
three sisters, Mary Pascucci, Settenia Pascucci and Jose¬ 
phine Pascucci, in equal shares, or to their issue by re¬ 
presentations if they be then dead, and appointed David 
H. Alsop and Fred Repetti (recently deceased) as exe¬ 
cutors. 

The decedent was survived by his widow, Annie E. Pas¬ 
cucci, nee Iannucci, whom he had married November 12, 
1939 (App. 56, 59), and his three sisters and stepson; and 
the executors named filed a petition for the probate of 
said paper writing listing these parties as decedent’s heirs 
at law and next of kin. Thereafter, on January 14, 1943, 
a son, named Robert August Pascucci, was born to said 
widow, and this changed the complexion of the picture. 

Thereafter the executors filed an amended petition set¬ 
ting up the changed situation. The widow originally waiv¬ 
ed citation and consented to the probate of said paper 
writing. Later she obtained authority of the Probate Court 
to withdraw her consent, and in lieu theref filed an answer 
opposing the probate of said instrument. 

The minor son was brought before the Court through 
service of citation, and David A. Hart, Esq., was appointed 
guardian ad litem to represent his interests. Mr. Hart, 
after investigating the situation, filed a report wherein he 
opposed the probate of said paper writing on the ground, 
among others, that it had been revoked by operation of law 
through the subsequent marriage of the testator, and the 
birth of issue. 

The matter finally came on to be heard by Mr. Justice 
Goldsborough, and he ruled against the contention of the 
guardian ad litem, and under authority of Morris v. Foster, 
51 App. D. C. 238, 278 Fed. 321, that the paper writing had 
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not been revoked ; and, on the 26th day of June, 1944, an 
order was entered admitting said paper writing to probate 
and record, as a will of both real and personal property, 
and directing that letters testamentary issue to the execu¬ 
tors named upon their filing a general undertaking in 
the penalty of $1,000.00. 

The guardian ad litem then obtained formal authority 
of the Probate Court to prosecute an appeal, which order 
directed that the costs thereof be borne by the estate 
(App. 3, 4, 61, 63). 

The United States Court of Appeals for the District of 
Columbia reversed, holding that Morris vs. Foster, supra, 
followed by this Bar since 1922, had been erroneously de¬ 
cided and that the subsequent marriage, and birth of issue, 
had not been affected by the provisions of 'Title 19, Sec. 
103, D. C. Code, 1940 Edition (Section 1626 of the Dis¬ 
trict of Columbia Code, 1901). See Pascucci v. Alsop, et 
al., 79 U. S. App. D. C. 354, 147 Fed. 880. 

The executors then filed a petition for writ of certiorari 
in the Supreme Court of the United States, and the same 
was denied without an opinion. 

During the prosecution of the appeal in the United 
States Court of Appeals for the District of Columbia, the 
executors qualified and thereafter took possession of the 
personalty, and the rents, shown in the surviving execu¬ 
tor’s account (App. 1-5). 

The executors in their efforts to probate the said paper 
writing in the Probate Court, and thereafter to sustain 
the validity of the order entered admitting said paper 
writing to probate and record, incurred the actual costs 
and expenses listed in the account of the surviving executor, 
and were compelled to employ the services of counsel 
whose detailed statement of such services was filed in this 
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cause (App. *8$), to aid them in the three courts involved, 
and for which, by his Motion (App. 74) sought reimburse¬ 
ment and allowance. This was opposed by the objections 
filed to the account by Annie E. Pascucci, present adminis¬ 
tratrix and guardian of decedent’s infant son and 
heir, and by her motion to sustain said objections, in 
which she strenuously urged that the Probate Court is 
without jurisdiction to reimburse the surviving executor 
for the actual costs and expenses, and to make allowance 
to him for his reasonable counsel fees and executors’ com¬ 
missions. 

The value of decedent’s estate is probably in excess of 
$30,000.00, consisting of: 

Three parcels of improved and unincumbered real 
estate (assessed at $14,071.00 for taxation purposes (App. 
45; Appellant’s Brief 3), of the reasonable market value 
of $25,000.00 or over (App. 53, 66). 

Proceeds of compromise settlement of overdue balance 
and interest on the Biscieglis note, $1,282.39 (App. 1). 

Net proceeds, rentals of No. 34 F Street, N. W., from 
real estate rental agent $1,246.36 (App. 1, 2). 

Rentals and profits' from No. 1 M Street, N. W., and 
No. 219 C Street, S. E., from decedent’s death, June 9, 
1942, to the granting of letters of administration herein 
to her, realized by decedent’s widow, Annie E. Pascucci 
amounting to $5,144.88, from which she allegedly expended 
on behalf of the estate $2,812.75 leaving a net balance of 
$2,332.13, for which appellee made diligent but unsuccessful 
attempts to obtain an accounting (App. 2, 71). 
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Argument 

It is settled law in the District of Columbia that it is the 
duty of an executor named in a paper writing purporting 
to he the last Will and Testament of a decedent to take 
all necessary steps seeking the probate of said instrument, 
and, provided said executor acts in good faith, allowance 
will be made to him out of the corpus of the estate for rea¬ 
sonable costs and counsel fees incurred, and this even 
though the proceedings have resulted in the invalidity of 
the paper writing. See, among others, Tuoliy v. Hanlon, 
18 App. D. C. 225; Hutchins v. Hutchins, 48 App. D. C. 
28G; Manning v. Childress, 48 App. D. C. 256; Brosnan v. 
Fox, 52 App. D. C. 143. 

There can be no question of bad faith upon the part of 
the executors in the instant case as the ruling in Morris v. 
Foster, supra, had been the law of the District of Columbia 
for nearly a quarter of a century, and they had no right to 
assume to the contrary. And had they acted otherwise 
than they did they would have been subject to grave criti¬ 
cism. This appears too elementary for extended discussion. 

The actual costs of the executors are fully shown by the 
detailed items set forth in the account, and which are sup¬ 
ported by proper vouchers. The amount of the allowance 
to be made to the several counsel who represented the 
executors is a matter for the exercise of the sound discre¬ 
tion of the Court, and after consideration of the statement 
of services filed in the cause, and also of the assets com¬ 
prising the estate. 

The assertion is made by opposing counsel that the first 
item to be paid in the settlement of the estate is the funeral 
bill. This is an erroneous statement of the law as it is also 
settled in this jurisdiction that costs of administration (in¬ 
cluding commission of executor or administrator and coun- 
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sel fees, where the occasion for counsel fees properly arises) 
are a first charge on the personal estate and must be met 
before the claims of creditors can be considered. See Ham¬ 
ilton v. Shillington, 19 App. D. C. 268; Me*sch (1946) Pro¬ 
bate Court Practice, D. C. 304. 

It is self evident from the account filed by the surviving 
executor that the personal property listed therein is not 
sufficient to meet the costs of administration, including of 
course reasonable allowance to the guardian ad litem for 
his services and to the executors for their reasonable coun¬ 
sel fees and commissions, and that there is going to be a 
deficit before the funeral expenses and other claims are 
paid. However, this does not affect the right of the Pro¬ 
bate Court to make reasonable allowance for the items re¬ 
quested as part of the administration costs. For such 
deficit as remains can be taken care of by appropriate ac¬ 
tion against the realty as provided by Title 18, Sec. 607, 
D. C. Code, 1940 Edition: 

Sale of Real Estate 

The probate court shall have plenary authority to ad¬ 
minister also the real estate situated in the District of 
Columbia of decedents so far as may be necessary for 
the payment of debts and legacies, and to distribute 
among those entitled thereto any surplus proceeds of 
any sale of real estate made in the course of such ad¬ 
ministration, and the bonds of all executors and ad¬ 
ministrators shall be responsible for the proceeds of 
sale of all real estate sold by them under the order of 
the said justice for such purposes of administration: 
Provided, however, That no such sale shall be made 
unless the same be required for the purpose of paying 
debts and such legacies as are chargeable upon the 
real estate, nor until the auditor of the court shall have 
ascertained and reported such debts and legacies, the 
deficiency of personal assets, and the real estate neces¬ 
sary to be sold for the payment of debts and legacies; 
and such report shall be subject to exception. (Mar. 
3, 1901, 31 Stat. 1214, cli. 854, Par. 146; June 30, 1902, 
32 Stat. 527, ch. 1329.) 
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and the companion section, which is in pari materia, namely. 
Title 18, Sec. 609, D. C. Code, 1940: 

Sale of Real Estate to Satisfy Debts and Legacies. 

If the said probate court shall be satisfied, upon a re¬ 
port of the auditor, that it is necessary to sell said real 
estate, or part thereof, it shall authorize the same, or 
so much thereof as may be necessary for the payment 
of the debts or legacies, or both, to be sold by the 
executor or administrator, on such terms as the Court 
may direct. Any surplus of the proceeds of such sale, 
after payment of debts and legacies and costs of ad¬ 
ministration, shall be deemed real estate. 

Now in answer to appellant’s contention concerning the 
rents listed in the account of the surviving executor. These 
items were properly collected at the time by the executors 
as the Will of decedent, as a reading thereof will disclose, 
gave them this power. Of course, it is conceded that they 
are not assets to be taken over by the present administra¬ 
trix in the first instance but, as it is quite apparent as stated 
in the preceding paragraph that there is going to be a 
deficit of personalty with which to pay the costs of admin¬ 
istration, funeral expenses and debts, it would have been 
illogical to turn them back to the heirs at law until such 
time as there is a determination as to whether or not there 
is a deficiency of personalty. For, if there is, the Probate 
Court will then have jurisdiction over them. Further the 
Probate Court had no jurisdiction to compel the surviving 
executor to turn them over to the heirs at law, all that it 
can do is to order that such items be eliminated from the 
account. See Shields v. Shields, 69 App. D. C. 331, which 
holds that the proper remedy is for the heirs to sue the 
executor or administrator in an action of law, and where 
the amount collected is under $3,000.00, the exclusive forum 
is the Municipal Court of the District of Columbia. 
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For the reasons stated it is respectfully urged that the 
Probate Court had full jurisdiction to grant the surviving 
executor’s motion for reimbursement of his costs and ex¬ 
penses, and for a reasonable allowance for counsel fees, 
and that, therefore, the objections to the account were prop¬ 
erly overruled. 

Respectfully submitted, 

THOMAS M. BAKER, 
Columbian Building, 
Washington 1, D. C., 
Attorney for Appellee. 
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CROSS-APPEAL, CASE NO. 9366 
(B) BRIEF FOR CROSS-APPELLANT 

The cross-appeal of David H. Alsop, Surviving Executor, 
raises onlv one point for determination, i. e., whether or 
not the lower court abused its discretion in awarding him a 
much lesser sum for counsel fees than that allowed to the 
guardian ad litem for his services. 

The Appendix discloses that, although the legal services 
rendered by counsel for cross-appellant (App. 68, 73) and 
those performed by the guardian ad litem (App. 53, 65) 
were of a comparable nature, cross-appellant was only al¬ 
lowed $1,250.00 for counsel fees ($1,000 to Thomas M. 
Baker and $250.00 to Donald K. Staley—the latter repre¬ 
senting the executors only in the early stages of the litiga¬ 
tion over the validity of decedent’s Will), whereas the 
guardian ad litem was granted a fee of $3,000.00; and that 
the disparity in amounts was justified by the lower court 
solely on the ground that the “Fortunes of War” is the 
controlling element for consideration, not the nature and 
extent of the services rendered. Or, in the final words of 
the justice sitting, on this point (App. 77): 

“What I had in mind was this: That Mr. Hart repre¬ 
sented the prevailing party. You (referring to Mr. 
Baker) were representing the defeated party; and ob¬ 
viously the defeated party cannot secure anywhere’s 
near the amount the prevailing party receives.” 

It is respectfully submitted that the theory of the lower 
court is erroneous, and disregards the primary factors, as 
laid down in the cases, for consideration in the awarding 
of counsel fees, namely, the standing and experience of 
counsel, and the nature and extent of the services ren¬ 
dered. It is conceded, of course, that the result achieved 
is also a factor for consideration, but it is not the control- 
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ling one. And where such disparity is found in the amounts 
of the respective awards as exists here for similar services, 
it results in a plain and obvious abuse of discretion, and 
subject to control by an appellate court. 

For the reasons urged the order of the lower court should 
be modified as to the amount of counsel fees awarded cross¬ 
appellant. 

Respectfully submitted, 

THOMAS M. BAKER, 
Columbian Building, 
Washington 1, D. C., 

Attorney for Cross-Appellant. 
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District of Columbia 


No. 9364 


Robert August Pascucci, Infant, 
by Annie E. Pascucci, Guardian, et al. 

Appellant, 

vs. 

David A. Hart, Guardian ad litem, 

Appellee . 


Appeal from the District Court of the United States 
for the District of Columbia 

BRIEF FOR APPELLEE 
Statement of Case 

Appellant who is the only child of Agostino Pascucci, 
deceased, appeals from the following order of the Probate 
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Court entered in Guardianship Cause No. 10440 (App. ): 

In re: Guardianship of } Guardianship 
Robert August Pascucci, > No. 10440 
Minor. ) 

Order Fixing Compensation of David A. Hart, 
Guardian Ad Litem 

This cause, in conjunction with the administration 
proceedings upon the estate of Agostino Pascucci, de¬ 
ceased, Administration No. 50874 in this Court, came 
on for hearing upon the petition of David A. Hart, 
Guardian ad litem for said Robert August Pascucci, 
appointed by this Court in said administration pro¬ 
ceedings on June 1, 1943 to represent and defend the 
interests of said Robert August Pascucci in the estate 
of his father, Agostino Pascucci, deceased, and there¬ 
upon, upon the evidence adduced at the hearing of this 
cause, it is by the Court this 11th day of April, A. D. 
1946, adjudged and ordered that the compensation of 
said David A. Hart, guardian ad litem, for the serv¬ 
ices rendered by him in behalf of the said Robert 
August Pascucci in said administration cause is hereby 
fixed at Three Thousand Dollars ($3,000.00) and the 
same shall be paid by the guardian of said ward out 
of the property 'which he inherited from his father, 
Agostino Pascucci, described in this cause and in said 
administration cause. 

/s/Alexander HoltzofF, 
Justice. 

This order was entered by the Probate Court following 
a hearing (see Transcript of the proceedings, App. 10-34) 
where both appellant and his guardian were represented 
by counsel. 

The reasonableness of the amount awarded appellee for 
his services in behalf of the appellant is not disputed. 
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The Facts 

Agostino Pascucci was married twice and there were 
no children of his first marriage. In the interval between 
the death of his first wife and his second marriage he made 
his Will disposing of his estate. Two and a half years 
later he married his second wife, Annie E. Pascucci, and 
a posthumous child, appellant, was born seven months after 
Pascucci’s death which occurred June 9, 1942. Appellant, 
of course, took nothing under his Will. 

in due course Agostino Pascucci’s executors offered the 
Will for probate and the Probate Court, pursuant to sec. 
303, Title 19,1940 D. C. Code, appointed appellee guardian 
ad litem for appellant to represent and defend his inter¬ 
ests in his father’s estate. 

Appellee resisted the executors’ application for probate 
of the Will upon the ground that by operation of law the 
Will was revoked by the subsequent marriage followed by 
appellant’s birth. This contention was challenged by the 
executors upon the ground that the law, upon that ques¬ 
tion, was settled by this Court twenty-five years ago in 
the case of Morris v. Foster, 5 App. D.C. 238, 278 F. 321 
(certiorari denied, 259 U.S. 582). 

The Probate Court, feeling bound by the Morris v. Foster 
decision, overruled appellee’s contention and entered an 
order admitting the Will to probate as a valid Will. Thus 
appellant stood deprived of all interest in his father’s 
estate which, primarily, consists of three parcels of real 
estate appraised at $25,000.00 (App. ( (? ). 

Upon appeal by appellee from the order probating the 
Will, this Court sustained appellee’s contention and re¬ 
versed the order directing probate of the Will. Pascucci, 
Infant, by David A. Hart, guardian ad litem, v. Alsop, et 
at., 79 U.S. Appeals D. C. 354, 147 F. (2) 880, (certiorari 
denied, 325 U.S. 866). 
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This action of the Court of Appeals resulted in appel¬ 
lee’s ward, Robert August Pascucci, the appellant here, 
becoming possessed as of the date of his father’s death 
with a fee simple title to the real estate and his personal 
estate, subject to the widow’s dower and debts, etc. 

According to the final account of the executors (App. 

_they collected the rent of one parcel of real estate 

while Annie A. Pascucci collected the rent of the other 
parcels. While the executors have accounted for the rent 
they collected, appellee does not know w’hether or not 
Annie E. Pascucci spent the rents which she collected be¬ 
fore she was appointed guardian of appellant and admin¬ 
istratrix of the estate of Agostino Pascucci. 

Following the successful termination of the litigation 
over the Will, Annie E. Pascucci procured her appointment 
by the Probate Court as administratrix of her husband’s 
estate and as guardian of her son’s estate. In her petition 
for appointment of herself as guardian (App..'.:..i..), Annie 
E. Pascucci points out that her son became possessed 
of his father’s estate through appellee’s efforts. 

In due course appellee filed a petition in the adminis¬ 
tration cause in which he requested the Court to allow 
him reasonable compensation for his services. In his peti¬ 
tion appellee set forth in detail the services lie rendered 
pursuant to his appointment as guardian ad litem (App.—). 
Subsequently appellee filed a motion both in the adminis¬ 
tration and guardianship causes and with the motion filed 
in the guardianship cause he attached a copy of the petition 
lie previously filed in the administration cause. His motion 
was titled in both the administration cause and the guard¬ 
ianship cause (App...J.;..). ' ! 

This joint motion, as recited in the appealed order of 
the Probate Court of April 11, 1946 (App.—L_), came on 
for hearing in the Probate Court before Mr. Justice Holt- 
zoff and the entire proceedings before the Court are in 
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tlie record (App.—^...). At the hearing, as shown by the 
transcript of the proceedings, appellant and his guardian 
were represented by counsel who participated in their be¬ 
half. 


Argument 

At the threshold of this case it should be noted: 

(a) There is no personal estate in Administration Cause 
No. 60874, after the payment of debts and funeral expenses 
and the costs of administration, from which appellee could 
be paid. See answer of Annip E. Pascucci as adminis¬ 
tratrix and guardian (App..£.....) and also appellant’s 
Point No. 2 of Statement of Points Kelied on (App. Br. 9). 

(b) It is appellant’s contention that the ward’s real 
estate itself is immune from sequestration or sale to pay 
the allowance made appellee, with interest. No authority, 
however, is cited to support this contention. 

(c) Sec. 516, Title 11, 1940 JD. C. Code, confers power 
upon the Probate Court to enforce its judgments, orders 
and decrees in like manner as orders and decrees may be 
enforced in the Equity Court. 

(d) Sec. 512, Title 11,1940 D. C. Code, gives the Probate 
Court jurisdiction over the real estate of an infant where- 
ever it is subject to a lien or otherwise charged with the 
payment of money, with power to make appropriate decree. 

The Statute, sec. 303, Title 19, 1940 D. C. Code, under 
which the Probate Court appointed appellee guardian ad 
litem for appellant, does not specify the source from -which 
a guardian ad litem shall be paid but the statutory policy 
of the law regarding the payment to lawyers and guardians 
ad litem of compensation for services rendered an infant 
is reflected in sec. 105, Title 13, 1940 D. C. Code. Under 
this Statute the compensation is chargeable against the 
infant’s estate. 
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A statement of the general law upon the subject of who 
shall pay a guardian ad litem for his services is found 
in C.J.S., VoL 43, p. 309, sec. 112. There it is said— 

“The question as to who should pay the allowance 
is often a matter within the discretion of the court. 
It is generally held that the allowance should be made 
out of the property or fund of the infant; * * V’ 

See also 31 C.J., p. 1146 (Note 37). 

Conclusion 

Since appellee is entitled to have the appealed decree 
enforced and since, without the sale of a part of the ap¬ 
pellant’s real estate, there is no personal estate available 
to pay the same in whole or in part, appellee respectfully 
requests the Court, in its decision of this case, to clearly 
state appellee’s rights respecting the sequestration or sale 
of appellant’s real estate, else appellee will be brought 
here again when the Probate Court exercises its jurisdic¬ 
tion to enforce the appealed decree by sale or sequestration. 

Respectfully submitted, 

George C. Gertmax 

American Security Bldg. 

Washington, I). C. 

Attorney for Appellee . 
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First and Final Account of David BL Alsop and 
Fred Repetti, Executors 

23 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 

Holding Probate Court 


No. 60,874 


Estate of 

Agostino Pascucci 

Deceased, f Administration Docket 129 
Date of death: June 9, 1942 


First and Final Account of David H. Alsop and 
Fred Repetti, Executors 

By David H. Alsop, Surviving Executor 
(Fred Repetti died November 24,1945) 

Letters Issued: September 27,1944 

Assets Disburse- 
Received merits 

The executors charge themselves with the 
following assets: 

As per Inventory of Money and Debts 
filed herein February 9th, 1945: 

Proceeds of compromise settlement with 
Joseph Biscieglia and his wife Clara 
Ruth Biscieglia of balance due June 1, 

1937, $949.92 and interest to April 1, 

1943, $332.47 on their note dated March 
1, 1937, for $1000.00, with interest at 
6% per annum, payable to the order of 
Agostino Pascucci, since deceased. 1,282.39 

Proceeds from rental of No. 34 F 
St., N. W., by Guy Tinner, 
rental agent, from June 3,1942 
to November 3,1944,29 months 
at $45.50, $1319.50 and excess 
water rent $13.14.$1,332.64 





o 


Assets 

Received 

Less cost of upkeep and commis¬ 
sions as follows: 

Fire Insurance pre¬ 
miums, 3 years expiring 

December 2, 1945.$ 6.75 

Taxes 1943,1944, % 1945. 176.95 
Water Rent 27.86, Plumb¬ 
ing 119.20, Tinning 5.00. 152.06 
Commissions at 5% on 
1319.50 . 65.98 


401.74 930.90 

And with the following unin¬ 
ventoried assets: Proceeds 
from rental of No. 34 F Street, 

N. W. by Guy Tinner, rental 
agent from November 3, 1944 
to August 3, 1945, 9 months at 
$45.50, $409.50 and excess 

water rent $21.28.$ 430.78 

Less cost of upkeep and commis¬ 
sions : 

Taxes Vz 1945.$ 35.32 

Water Rent $30.03, 
plumbing 25.50, Plas¬ 
tering 4.00 . 59.53 

Commissions at 5% on 
$409.50 . 20.47 


115.32 315.46 

Refund unused balance of deposit of 
$75.00 for costs with Clerk, Supreme 


Court, U. S. 4.40 


Amounts carried forward, 2,533.15 

Assets 

Received 

24 Brought forward . 2,533.15 

Note: 


Decedent's widow, Annie E. Pascucci, in 
her petition for letters of administra¬ 
tion herein, shows she realized since his 
death, $5144.88, rents and profits from 


Disburse¬ 

ments 


Disburse¬ 

ments 
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Assets 

Received 

real estate (premises No. 1 M Street, 

N. W. and 219 13th Street, S. E.) be¬ 
long to his estate, and “has expended 
on behalf of the estate $2812.75,” being 
$2332.13 net. 

In her petition for letters of guardianship 
of Robert August Pascucci, infant son 
of herself and decedent, she estimated 
the personal property as $4000.00. No 
accounting for either of said items was 
made by her to the executors. 

DEBTS 

Joseph Bisciaglia, claim against this es¬ 
tate to an equity of $7000.00 in real es¬ 
tate (No. 1 M Street, N. W.) for ad¬ 
vancement made decedent in purchase 
and improvement thereof, duly probat¬ 
ed, is now in the hands of the adminis¬ 
tratrix herein, Annie E. Pascucci. 

Voucher 

W. W. Chambers Co., Undertaker, 
funeral expenses $597.00 (unpaid). 1 

The executors claim credit and allow¬ 
ance for the following payments: 

Costs of Administration, Etc. 

Law Reporter Printing Co., Publica¬ 


tion against heirs. 2 

The Washington Post, Publication 

against heirs. 3 

Law Reporter Printing Co., Publica¬ 
tion against creditors. 4 

Evening Star Newspaper Co., Publi¬ 
cation against creditors. 5 


Reimbursement, by Order of Court of 
March 7, 1945, to David A. Hart, 
Esq. Guardian ad litem, for cost of 
court and printing brief on his ap¬ 
peal herein to the United States 
Court of Appeals for the District 

of Columbia. 6 

Law Reporter Printing Co., Printing 
executors’ reply brief to said appeal 7 


Disburse¬ 

ments 


12.75 

13.50 

10.20 

11.25 


157.93 


28.75 
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Assets 

Received 

Law Reporter Printing Co., Printing 
executors’ petition to the Supreme 
Court of the United States for writ 

of certiorari herein. 8 

Law Reporter Printing Co., Printing 
reply brief of David A. Hart, Esq., 
guardian ad litem , to said execu¬ 
tors’ petition. 9 

Register of Wills, Court costs. 

Amounts carried forward, 

Assets 

Received 

25 Brought forward . 2,533.15 

Register of Wills, accrued costs, in¬ 
cluding this first and final account 
Clerk of the United States Court of 
Appeals for the District of Colum¬ 
bia, court costs. 10 

Clerk of the Supreme Court of the 

United States, Court costs. 11 

($4.40 unused balance refunded, as 
above stated) 

United States Fidelity and Guaranty 
Company, premium on undertaking 12 
Thomas M. Baker, Retainer as counsel in 
this proceeding, to be deducted from 
any fee for his services hereafter al¬ 
lowed by the Court. 

David H. Alsop and Fred Repetti (de¬ 
ceased) Executors, commissions at 5% 

on $2528.75 (unpaid). 

It is suggested that in view of the extra¬ 
ordinary and necessary services ren¬ 
dered by them in this proceeding in this 
Court, and on appeal to the U. S. Court 
of Appeals, D. C., and petition to the 
Supreme Court of the United States for 
writ of certiorari, the Guardian ad litem 
and Counsel herein claim as reasonable 
compensation for their services the fol¬ 
lowing sums: 

David A. Hart, Esq., Guardian 
ad litem fee.$3,500.00 


Disburse¬ 

ments 


62.50 


18.15 

45.12 

Disburse¬ 

ments 


17.95 

75.00 

10.00 

200.00 

126.44 
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Assets Disburse- 
Received merits 

Thomas M. Baker, Esq. Counsel 


fee $3500.00, less aforesaid re¬ 
tainer of $200.00. 3,300.00 

Donald K. Staley, Esq. Counsel 
fee for services of himself and 
the late George Walter Smith, 

Esq. in this Court only. 350.00 


Amount of deficit needed from Annie E. 

Pascucci, administratrix in this cause, 
to balance this account, 

Amounts carried forward, Total $2,533.15 

Assets Disburse- 
Received merits 

26 Brought forward, . 2,533.15 ' 

Totals . 

District of Columbia, to wit: 

I, the undersigned, David H. Alsop, surviving executor 
of the estate of Agostino Pascucci, late of the District of 
Columbia, Deceased, do solemnly swear that the foregoing 
account is just and true, and that I have bona fide paid, or 
secured to be paid, the several sums for which I claim credit 
and allowances. 

s’g’d DAVID H. ALSOP. 

Thomas M. Baker, 

416 Fifth Street, N. W., 

Attorney for Executors, 

(N.A. 7060) 

Sworn to and subscribed before me this 14th day of Jan¬ 
uary, A. D. 1946. 


(Notarial) 

(Seal) 


s’g’d MILTON CONN, 

Notary Public, D. C. 
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27 


Objections and Reply to the Statement of David A. Hart, 
Esq., Guardian ad Litem, Wherein He Claims $3500.00 
Fee as Compensation for His Services 


In re Estate of AGOSTINO PASCUCCI, I Administration 
Deceased. f No. 60,874. 


Objectors, Annie E. Pascucci, 

Individually, Annie E. Pascucci, 

Administratrix and Robert August 
Pascucci, by bis Guardian, 

631 Maryland Avenue, S. W. 

Washington, D. C. 

Attorney, 

Andrew Wilson, 

828 Woodward Building, 
Washington, D. C. 


Now come Annie E. Pascucci, Administratrix, Annie E. 
Pascucci in her own right, and Robert August Pascucci, 
by Annie E. Pascucci, Guardian, and files objections to the 
claim heretofore filed in this cause by David A. Hart, 
Esquire, Guardian ad Litem, because they are informed, 
believe and therefore aver that claim made by the said 
David A. Hart cannot be allowed because it is beyond and 
without the jurisdiction of the District Court of the United 
States for the District of Columbia, Holding a Probate 
Court, in that the said Probate Court does not have juris¬ 
diction over real estate and that exclusive of real estate 
the entire amount in the estate is $1,282.39 collected by the 
Executors named in the will of the decedent, which will was 
revoked on January 14, 1943 by the birth of the objector, 
Robert August Pascucci, and thereafter there was no will; 
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there was a further sum which did not go into the hands of 
Alsop and Repetti, the Executors named in said will; at 
the time of the death of the decedent there was the sum of 
$46.00 in a bureau drawer in the home in which decedent 
lived, and $10.43 in his pocket. Later, in the progress of 
the litigation, there was a check from George C. Gertman, 
Esquire, for $9.50 return costs. It is not certain that this 
last sum is under the jurisdiction of the Probate Court, but 
if it is, these sums which passed into the hands of Annie E. 
Pascucci, now Administratrix, on account of personalty 
amounted to $65.93, making a total of $1348.32 as the entire 
amount of personalty which came under the jurisdiction of 
the Probate Court. 

28 These objectors respectfully submit that it is be- 
yound the power of this Court to make allowances, 
including the payment of the undertaker’s bill, amounting 
to $597.00, beyond the said sum, which came under the 
jurisdiction of the Court. 

• * # 

31 The will of decedent was revoked on January 14, 
1943 at the time of the birth of Robert August Pas¬ 
cucci, who was capable of inheriting and did inherit as if 

he were the sole heir at law of said decedent. It fol- 

32 lows therefore that all proceedings taken thereafter 
on behalf of the probate and record of said will were 

futile and void. The will no longer existed. It was there¬ 
fore error for the executors named in said will to attempt 
to establish it thereafter and the Amended Petition filed by 
them in May, 1943 was error and it should never have been 
filed. 

The will had been revoked and in May was non-existent, 
which the executors knew, or ought to have known, because 
that was the law and they were presumed to know the law 
and were bound by it, and all the steps taken by them and 
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their counsel to establish the said will were in violation of 
law and were contrary to the interest of the estate and an 
unwarranted in-infringement of the rights of the widow 
and heir. 

* • * 

33 It follows therefore that the Guardian ad Litem is 
limited in his claim to the personalty, the total 
amount of which is $1348.32, which not only must cover 
this item but a number of others as well. The court is with¬ 
out authority to make any allowances from the real estate 
or to create a lien thereon, as it has jurisdiction only of the 
personalty. 

Therefore it is respectfully submitted that these objectors 
should not be punished by reason of the mistakes of law 
made by those who are charged with administering the law, 
for the estate was vested in the widow and the heir on Jan¬ 
uary 14,1943, and has not been divested. 

ANNIE E. PASCUCCI. 

ANNIE E. PASCUCCI, Admx. 

ROBERT AUGUST PASCUCCI, by 

ANNIE E. PASCUCCI, Guardian, 

631 Maryland Avenue, S. W. 

Washington, D. C. 

Andrew Wilson, 

Attorney for Objectors, 

828 Woodward Building, 

Washington, D. C. 


9 


36 “To Andrew Wilson, Esquire, ^ Administration 
Attorney for Administratrix ^ No. 60874. 
and 

Attorney for the Guardian of ^ Guardianship 

.Robert August Pascucci. J No. 

Please take notice that on the 14th day of March, 1946, 
at 10:00 A. M., I will present the above motion (for com¬ 
pensation) to the Justice handling probate matters on that 
day and if you have any opposition to the granting the 
motion you will please be present. 

DAVID A. HART, 
Guardian ad litem, 

815 14th Street, N. W., 
Washington, D. C.” 


Memo. The hearing on the above was had before Mr. 
Justice Holtzoff March 27th, 1946 and on the same day 
a hearing was had upon the claim of David H. Alsop, 
surviving executor for certain allowances includings inter 
alia attorneys’ fees to Thomas M. Baker in the sum of 
$3500.00 and to Donald K. Staley in the sum of $350.00. A 
certified copy of the transcript of said hearing is filed 
herewith as a part of this joint Appendix and follows this 
memo therein. 
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41 DISTRICT COURT OF THE UNITED STATES 

FOB THE DXSTBICT OF COLUMBIA 


In re Estate of AGOSTINO PASCUCCI, 
Deceased. 

■ — ■— — ■ — ■ —————— — — i — — u 


Administration 
No. 60874 


Washington, D. C., 
Wednesday, March 27, 1946. 

This case was called before Associate Justice Alexander 
Holtzoff in Motions Division at 1:45 p. m. 

Appearances: 

The guardian ,ad litem for Robert August Pascucci: 
David A. Hart, Esq. 

On behalf of the guardian ad litem for Robert August 
Pascucci: George C. Gertman, Esq. 

On behalf of the executors: Thomas M. Baker, Esq., Don¬ 
ald K. Staley, Esq. 

On behalf of the objectors: Andrew Wilson, Esq. 

43 PROCEEDINGS 

The Deputy Clerk. The estate of Agostino Pascucci. 
Mr. Gertman. If the Court please, this matter comes 
before the Court today on two applications: one by Mr. 
Thomas M. Baker on behalf of the former executors of the 
will, for compensation, and one by Mr. David A. Hart, 
guardian ad litem, for compensation- Briefly the facts are 
these— 

Mr. Wilson. Are we going to take up all of them to¬ 
gether? 

The Court. I would rather hear one motion at a time, if 
I may. I do not care in what order you take them, but I 
would like to take up one at a time rather than argue them 
all together. 
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Mr. Gertman. That is what I intend to do. 

The Court. What motion are you addressing yourself 
to? 

Mr. Gertman. I represent Mr. Hart, the guardian ad 
litem. 

The Court. I see. 

Mr. Gertman. Agostino Pascucei, a citizen of the United 
States and a resident of the District of Columbia, died in 
June, 1942. He was the owner of three parcels of real es¬ 
tate and some personal property. He left a will, which was 
offered for probate by the executors. If you are looking 
for some of the records, I may have some of the ones you 
want before me. He left a will dated in 1937. He left 
44 a widow and an infant child. 

The Court. Before you proceed, is there a motion 
or a petition by Mr. Hart? 

Mr. Gertman. Yes, if your Honor please. 

The Court. I find objections but not a petition. Oh, yes, 
I see it. 

Mr. Gertman. The will was offered for probate, and the 
Court appointed Mr. Hart as guardian ad litem for that 
child. 

Mr. Hart filed an answer opposing the probate of the will 
on the ground that at the time the testator made the will he 
was an unmarried man, while at the time of his death he was 
a married man with an infant child. 

The Court. I am familiar with that case; I decided a mat¬ 
ter here on the authority of it. That was the Pas- 
cucci case in the Court of Appeals. Did Mr. Hart take the 
case to the Court of Appeals? 

Mr. Gertman. Justice Goldsborough ruled against Mr. 
Hart but gave him permission to appeal the case at the ex¬ 
pense of the estate. He was successful in the Court of Ap¬ 
peals in reversing the decision of Justice Goldsborough, 
and thereupon the executors petitioned the Supreme Court 
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of the United States for certiorari. Mr. Hart filed a brief 
there, and that application was denied. 

Subsequently an order of the Court was made in the ad¬ 
ministration proceedings to invalidate the will, and 

45 the widow has been appointed administratrix. 

Under the will, the testator gave one of his houses 
to a stepson, and he gave the remainder of his estate to his 
three sisters, who were citizens of Italy. 

Mr. Hart not only had to combat the executors through¬ 
out this proceeding, but he also had the Alien Property Cus¬ 
todian to combat. The Alien Property Custodian had in¬ 
tervened in the ease in behalf of the Government, claiming 
that the Government had succeeded or would succeed to the 
interest of these alien enemy sisters. The Alien Property 
Custodian also was represented by counsel in the Court 
of Appeals. 

Since the mandate came down and the order was made, a 
guardian has been appointed for the infant child in a 
guardianship proceeding. The petition for the appoint¬ 
ment of a guardian recites the successful prosecution of 
this suit and the realization of this estate for this infant. 
Of course, if the will, having been probated, had remained 
probated, why, the child would not have received a penny. 

The Court. I understand all that. What is the child’s 
share ? 

Mr. Gertman. We have filed affidavits to the effect that 
the real estate is w-orth $25,000. There has been an ac¬ 
cumulation of from $4,000 to $6,000 in rents, we understand. 

The Court. Roughly, what would you say? 

Mr. Gertman. Thirty-five thousand dollars. 

46 The Court. And the child’s share? 

Mr. Gertman. The entire estate is worth $35,000. 

The Court: How much is the child’s share without his 
dower? 

Mr. Gertman. That part is one-third of rents and profits, 
and about one-twelfth of the actual value of the property if 
it were sold, according to the rules of this Court. 


Tlie Court. The child is the only heir? 

Mr. Gertman. The child is the only heir. Mr. Hart is 
asking for a fee of $3,500 and has filed in this case and in 
the guardianship case a petition in which he narrates the 
nature and character of his services. 

The Court. I have seen that. 

Mr. Gertman. He asks for a fee of $3,500, and I am pre¬ 
pared, and I should prefer, with your Honors permission, 
to have Colonel Garnett, a member of the Bar and formerly 
United States Attorney for the District of Columbia, testi¬ 
fy as to the reasonableness of Mr. Hart’s fee. 

The Court. I shall be glad to hear Mr. Garnett at any 
time. 

Mr. Wilson. May it please the Court, just at this point, 
if you are going to take testimony as to the value of this 
estate, that means, as my friend has said, real estate and 
rents collected from real estate. The law is, without 
47 any question, that real estate is beyond the juris¬ 
diction of the probate court as such under the de¬ 
cision in Brosnan against Fox and a later decision in the 
case of Shields against Shields. What he now attempts to 
do is not warranted by law, because this estate is limited 
to the personal estate and not to real estate. 

The Court. Let me ask you this question: Assuming 
this Court has no jurisdiction over the real estate, this 
guardian ad litem was appointed to defend the interests 
of the infant. 

As a result of the contest prosecuted by the guardian 
ad litem, the will was set aside; and as a result of the set¬ 
ting aside of the will, the infant receives most of the real 
estate. So, as I see it, it makes no difference whether this 
Court has no jurisdiction over the real estate. The point 
is that as a result of the services rendered by the guardian 
ad litem, most of the real estate descends to the guardian’s 
ward; therefore, it seems to me it is appropriate to take 
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that fact into consideration in determining what compensa¬ 
tion to grant to the guardian ad litem. 

Mr. Wilson. In view of your Honor’s statement, I take 
exception to your Honor’s ruling in that matter. 

The Court. I have not ruled on that matter. 

Mr. Wilson. I think I am prepared to sustain the posi¬ 
tion I have taken here. 

The Court. Well, there is nothing before the 
48 Court. You cannot object until a witness has taken 
the stand and the question is propounded. 

Mr. Wilson. Very well. 

The Court. Then I will entertain your objection. 

Mr. Wilson. Very well. 


LESLIE C. GARNETT was called as a witness and, be¬ 
ing first duly sworn, testified as follows: 

Direct Examination by Mr. Gertman: 

Q. Please state your full name. A. Leslie C. Garnett. 

Q. You are a member of the Bar of this Court? A. I 
am. 

Q. How long have you practiced law? A. I have prac¬ 
ticed law for 44 years. 

The Court. I think the Court will accept Mr. 
Garnett as well qualified. Unless there is some ques¬ 
tion as to his qualifications, I do not think it will be 
necessary to qualify him further. 

By Mr. Gertman: 

Q. Colonel, have you read the statement of the services 
which Mr. Hart has accomplished? A. I have read the 
petition. 

Q. Are you familiar with the brief filed in the 
49 Court of Appeals? A. I am. 

Q. And with the brief filed in the Supreme Court 
of the United States? A. I have read them both. 
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Q. Are you familiar with the result of the litigation! 
A. I am. 

Q. What, in your opinion, in view of the value of the 
estate which was procured through Mr. Hart’s efforts, are 
his services worth! 

Mr. Wilson. I object to the question because it 
does not exclude real estate from his answer or 
from the inquiry, and upon the ground that the 
jurisdiction of the Probate Court does not extend 
to real estate, and that the rents collected from the 
real estate are real estate after the death of the 
decedent. 

The Court. The objection is overruled on the 
ground heretofore indicated. 

Mr. Wilson. I beg your pardon! 

The Court. The objection is overruled on the 
ground heretofore indicated. 

Mr. Wilson. Then, I note an exception. 

The Court. Yes. Under the new Federal Kules 
of Civil Procedure you do not have to note an ex¬ 
ception. 

Mr. Wilson. Well, just as you wish. 

50 The Witness. Assuming that the value of the 
estate produced by the efforts of the guardian ad 
litem were $25,000, in view of the work done, labor 
performed, research necessary, briefs filed, the emi¬ 
nence of counsel, and the eminence of the guardian 
ad litem and other counsel to the guardian ad litem, 
I should say that 15 per cent of $25,000 would be a 
very minimum, in my own estimate. 

No reputable lawyer would take a contingent case 
of this size for less than 25 per cent of the value. 
Considering the infant being involved and the ap¬ 
pointment by the Court, I should say 15 per cent of 
the value. 
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By tlie Court: 

Q. That amounts to how much? A. That is $4,000 in 
round numbers, as I recollect. I was figuring it rather on 
percentage than on the actual amount involved. 

By Mr. Gertman: 

Q. Then, you think a fee of $4,000 would be fair? A. 
I think it would be a minimum fee. 

Mr. Gertman. You may examine. 

CROSS EXAMINATION by Mr. Wilson: 

Q. Colonel, in making your estimate, you have included 
the value of the real estate in the estate as well as 
51 the personal property? A. Undoubtedly. 

Q. You did know that there was a will in this 
case? A. Yes, and it was set aside. 

Q. And the will was revoked by operation of law, was 
it not? A. Right. 

Q. That was revoked at the time of the birth of the 
child, was it not? A. Well, the District Court did not 
say so, but I think it was. 

Q. Did not the Court of Appeals say so? A. Yes, the 
Court of Appeals said so, but they had to reverse a former 
ruling of the District Court. 

Q. It was revoked by the Court of Appeals on that 
ground as a result of the contest instituted and prosecuted 
through the District Court and the Court of Appeals by 
the guardian ad litem, was it not? A. It was. He produced 
a fund—took it out of thin air. 

Q. Is the matter of producing a fund in the Probate 
Court a matter of jurisdiction for that Court? A. I am not 
testifying on a question— 

The Court. I am going to exclude that question 
as not proper cross examination. I will hear from 
counsel on questions of law. We do not need the 
testimony of expert witnesses on questions of law. 
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52 Mr. Wilson. He has testified that this guardian 
ad litem took an appeal to the Court of Appeals, and. 
he has testified as to the result in the Court of Ap¬ 
peals. 

By Mr. Wilson: 

Q. Do you know, or have you examined to see, when an 
application was made for the probate and recording of the 
will which was overturned by the Court of Appeals'? A. 
Why, the first application was made in 1942,1 think, when 
the man died, as I recall the record. But the record speaks 
for itself as to that. The man died in 1942, as I understand 
it. It was probably recorded in 1943. 

Q. There was a birth of a child in January, 1943? A. 
Subsequently to the death of the decedent. 

Q. Did that necessitate the filing of a petition for the 
filing for probate of the will? A. Mr. Hart did not file 
a petition for probate of the will; he resisted probate of 
the will. 

Q. I am asking you if an amended petition was filed. 
Do you know anything about that? A. Yes, on the record 
it was. 

The Court. I am going to confine this cross exam¬ 
ination to proper lines. 

Mr. Wilson. I have quit right now. 

Mr. Gertman: That is all. 

(The witness left the stand.) 


53 Mr. Gertman. May I read an excerpt from Cor¬ 
pus Juris Secondum, volume 43, section 112? 

“The allowance should, as a general rule, be made out 
of the property or fund of the infant, although in a proper 
case the allowance may be made out of the property or 
fund in controversy. 
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“The question as to who should pay the allowance is 
often a matter within the discretion of the court. It is 
generally held that the allowance should be made out of 
the property or fund of the infant; and this may be done, 
although the infant is the successful litigant, within the 
discretion of the Court. In some cases it may be charged 
against the property in controversy, at least where the 
services of the guardian ad litem have been necessary to 
its preservation, notwithstanding the infant is found to 
have no interest in the property. It is not as a rule payable 
by the successful adverse party; and where there is no 
fund belonging to the minor, it has been held to be the duty 
of the attorney, acting as guardian ad litem , to render his 

services without compensation. 

* • • 

“A guardian ad litem may be entitled to a lien for his 
services on the property which he has protected.” 

In this administration, as your Honor will see upon exam¬ 
ination of the account of the executors, there is no personal 
estate of any consequence. 

54 The Court. I have been reading the papers. 

Mr. Gertman. We have real estate only. The 
real estate never came into possession of the executors 
legally. It is not in the possession of the administrator 
today. It is in the possession of the guardian. So we have 
titled the application in the administration case as well 
as in the guardianship case; and whatever allowance is 
made, we ask your Honor to make it in the guardianship 
case. 

The Court. I will hear the other side. 

Mr. Wilson. My friend Mr. Gertman and the guardian 
ad litem in the Court of Appeals very wisely went back 
into some of the historical data which was necessary to 
get the results that were here obtained. I do not want to 
blame any action that was taken by the guardian ad litem as 
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long as he confined himself within what I deem to be the law, 
and what undoubtedly is the law, in regard to jurisdiction. 

If your Honor will permit me, I shall refer, first, to an 
Act of Parliament in 1529, which goes right to the heart 
of this thing. You will find it on page 20 of Abert and 
Love joy’s Compiled Statutes in Force in the District of 
Columbia, published under the authority of the Congress of 
the United States and the direction of the Supreme Court 
of the District of Columbia. I, with your Honor’s permis¬ 
sion, shall read just what that w r as. There are only a few 
lines of it that are applicable to this. Perhaps I had 
55 better read a section before that. Section 83, on 
page 19: 

“A common warrant for land not executed or located in 
the life-time of the deceased, shall be assets after his death, 
in the hands of an executor or administrator, and subject 
to distribution, as well as every debt due to, or just claim 
of, the deceased; and if a common -warrant for land be 
executed or located as aforesaid, it shall be considered the 
property of the heirs.” 

Now I come to the Act of Parliament of 1529. On the 
side of the page we read: 

“Proceeds of lands sold shall not be accounted per¬ 
sonalty. 21 Henry VIII, chapter 5, section 5, A. D. 1529. 
Alexander’s British Statutes 283.” 

The Court. Mr. Wilson, I can assist you perhaps. I do 
not doubt that that is the law. I am familiar with the propo¬ 
sition and the rule of law that real property of the heirs 
does not descend to the executor or administrator. 

Mr. Wilson. I think I can bring it down to times very 
close to this, by a decision of our Court of Appeals that 
real estate is not subject to the jurisdiction of the Probate 
Court. 

The Court. I do not think you have to demonstrate 
that. I think that is so too. But what inference do you 
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draw from that general rule of law? What inference from 
that rule of law* is applicable to this case? 

Mr. Wilson. If you are without jurisdiction in re- 

56 gard to it, then you cannot do anything in regard to 
it. 

The Court. I do not propose to do anything in regard to 
the real estate. I propose to fix a fee for the services ren¬ 
dered by the guardian ad litem . I do not have to fix it 
in the probate proceeding; I can fix it either in the probate 
proceeding or in the guardianship proceeding. 

Mr. Wilson: But you are not now sitting in the guard¬ 
ianship proceeding. 

The Court: I am sitting in both. I am sitting in two 
courts in the same courtroom. I think I can do it. I have 
done it before. 

Mr. Wilson. If you will permit, I shall read these four 
or five lines of this Act: 

“That if the person so deceased will be his testament, 
or last will, any lands, tenements, or hereditaments, to be 
sold, that the money thereof coming, nor the profits of the 
said lands, for any to be taken, shall not be accounted as 
any of the goods or chattels of the said person so deceased. ’ 1 

The Court. Mr. Wilson, as I see it, it comes down to 
this: If it had not been for the services of the guardian 
ad litem, this heir would have received nothing from the 
estate. Therefore, the guardian ad litem ought to be com¬ 
pensated for the services rendered to the heir. Now, do 
you question that? 

Mr. Wilson. I say that he ought to be compensated, but 
I say that he ought to be compensated by what is 

57 under the control of the Probate Court, and I think 
that this Court— 

The Court. What about the control of the District Court 
of the United States for the District of Columbia, which is 
more than just a probate court? 
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Mr. Wilson. The statute that has been passed since that 
time in regard to the authority of this orphans court is 
section 57, page 302, of Abert and Lovejoy: 

“The said orphans court shall not, under pretext of inci¬ 
dental power, or constructive authority, exercise any juris¬ 
diction whatever not expressly given by this act, or some 
other law; * * •” 

The Court. I am familiar with that statute. I am sit¬ 
ting as a court of equity and as a probate court as well. 
If I were sitting only as a probate court, that statute would 
indeed be pertinent; but I am holding an equity court at 
the same time. 

Mr. Wilson. How long have we been sitting in these 
courts under the law which you have indicated here, where 
you are sitting in equity as well? I think you are not. 
I t hink you are sitting in a case that is not entitled an 
equity case. But I am going to call your attention, if you 
will permit me, to 'Shields vs. Shields. This case was de¬ 
cided on December 5, 1938, by the Court of Appeals. The 
very first paragraph of the syllabus here is: 

“Rents accruing after the death of the testator are 
58 real estate and as such are without the jurisdiction 
of the probate court.” 

The Court. I do not doubt that for a moment. You do 
not have to labor that point. I told you in the beginning 
that I agree with you. But, as I have heretofore stated, 
I am now holding an equity court as well as a probate 
court. 

Mr. Wilson. If it is not so entitled— 

The Court. You can change the title at any time. It is a 
very easy matter to change the title. 

Mr. Wilson. In this Shields case— 

The Court. I might say that both titles are here. Both 
the guardianship title and the administration title are on 
the motion to fix compensation. 
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Mr. Wilson. In this Shields case the Court said: 

“ ‘Rents accruing after the death of the testator are real 
estate, and as such without the jurisdiction of the probate 
court.’ Brosnan vs. Fox, 52 Appeals D. C. 143.” 

It is approved here, but they go further than that, and 
they say here in regard to it: 

“The language quoted from Brosnan vs. Fox is follow¬ 
ed by the words ‘unless there is not sufficient property to 
pay the debts ’; but on mature consideration we think it is 
clear that Title 29, section 237, of the Code of the District 
of Columbia”—that is, the 1929 Code—“which permits 
the probate court to administer real estate when 
59 necessary for the payment debts and legacies, con¬ 
templates a prior determination of the insufficiency 
of the personal property before an administrator can claim 
rents.” 

That was in 1938. But that section has been brought 
down, word for word, into the Code of 1940 and is section 
607, Title 18. I have it here, and that is the exact lan¬ 
guage. That is the construction of that. 

The Court. I am afraid you misunderstood me. I told 
you that I agree with you on that point. 

Mr. Wilson. I am very glad that you agree with me 
in regard to that. 

The Court. But I do not think that point governs the 
disposition of this case. 

Mr. Wilson. Well— 

The Court. I should like to hear you on the question of 
the amount of the compensation to be paid to the guardian 
ad litem. 

Mr. Wilson. Well, then, if you want to hear me upon 
that, I shall recite some facts that do not appear before 
you just now. But the record shows that there was in the 
fall of 1942 a petition filed for the probate and record of 
this paper which was revoked by operation of law. Nothing 
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further was done, so far as this record shows, by the execu¬ 
tors named in that paper until about the 27 th day of May, 
1943. On the 14th day of January, 1943, a post- 

60 humous child was born. We must, therefore, take 
into consideration what his rights would be—and 

the Code specifically gives him those rights—if he had been 
born prior to the death of his parent, which was not true, 
of course, in this case. The Code provides also—that part 
of it—that he shall take as heir-at-law. It is conceded here 
that this child, who was here this morning but is not here 
this afternoon—he got too tired to stay—became and was 
the heir-at-law from and after his birth on the 14th day of 
January, 1943. 

Now, as it so appears and it so appears also by this deci¬ 
sion in the Court of Appeals in this case—there was a 
revocation by operation of law. That revocation took place 
by reason of the birth of this testator’s child. If there was 
then a revocation, as there was a revocation, then it became 
the duty of those persons who were trying to probate his 
will to have got out of that situation and to have had the 
widow appointed administratrix, which she was entitled to 
be. 

What did they do? On the 27th day of May, 1943, 4 
months and 13 days after this will had been revoked, the 
executors filed a petition, through counsel, for the probate 
and record of this will. 

I think one of the most important things in this case is 
as to the responsibility that was resting upon them and 
their counsel in regard to the matter of whether or 

61 not they were not bound by the maxim of the law, 
which is not only in our law and the civil law, but 

we can find it also in the French law: Ignorance of the law 
excuses no one. They did not know, apparently, or they 
claim they did not know, that this will had been revoked. 
But it had been. Therefore, they must act upon that theory 
—that it had been revoked. 
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The Court. What is now before me is the amount of 
compensation to be awarded to the guardian ad litem. 
What do you say as to the amount? I do not think these 
matters to w’hich you are referring have a bearing. 

Mr. Wilson: If you ask me what the amount is, I think 
the amount is entirely too large. 

The Court. That is what I should like to hear from you 
about, because I do not believe the matters to which you 
have been referring are germane to the particular issue 
which I now have to pass upon, namely, what amount shall 
I award to the guardian ad litem as compensation for the 
services rendered by him, first in contesting the will in be¬ 
half of the heir in the District Court, and then in the Court 
of Appeals, and then in opposition to the application for 
certiorari, and being successful in that contest; and second, 
in representing the interests of the heir in connection with 
the Alien Property Custodian? 

I should be very glad to have your views as to the fair 
value of those services. 

62 Mr. Wilson. I have not valued, and I have not 
attempted to value, their services. 

The Court. Then, what amount do you feel should be 
awarded? 

Mr. Wilson. I have not attempted to value them, deem¬ 
ing, as I have said to you, that he was bound by the law— 
and you will agree that in certain matters we are. 

But I think that we have another matter that may possi¬ 
bly be germane to this. You may not think so. I am refer¬ 
ring, now, to the case of Hayes vs. United States, in 170 
United States, wherein Mr. Justice White, afterward Chief 
Justice White, went into the question of that maxim which 
I have quoted to you, and went into it very thoroughly. 

The Court. I accept that maxim as correct, but I do 
not see its bearing upon the issues of this motion before 
me. I like always to confine myself strictly to the matter 
I have to decide. 
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Mr. Wilson. If I am right in my position in regard to 
the question of the real estate not being within the juris¬ 
diction of this Court, then this case is applicable for the 
reason that you cannot assume, nor can it be predicated, 
that if what has been done in regard to this claim is con¬ 
trary to the law, that it is in good faith or shows a lack off 
or want of good faith. Now, here is a matter in which 
good faith becomes a good part of this, in so far as 

63 it concerns every part. 

Except as to real estate, I agree that it was done 
in good faith. I agree to that. But I say, under this de¬ 
cision, and as set down by the Supreme Court of the United 
States, and also by the decision which affirmed that later 
on, by Mr. Justice Holmes, in which he said that that whole 
matter had been gone into exhaustively, and so far as the 
Supreme Court of the United States is concerned, they are 
bound absolutely by the law, whatever law there may be. 

In that case it was claimed by Hayes, who was claiming 
a considerable slice of New Mexico, that he had acted in 
good faith and had spent a great deal of money upon it. 
The Supreme Court of the United States said, “We have 
nothing to do with that.” 

I submit to your Honor that I rely upon these authori¬ 
ties and upon others that I have here, which I have taken 
the liberty of putting down on paper, in my objections to 
the allowance of this, based chiefly on what I have already 
stated. 

The Court. Yes, I have your objections. 

Mr. Wilson. The others come in in a different way. We 
have other objections there also. 

The Court. Did you wish to be heard, Mr. Baker? 

Mr. Baker. Yes. Mr. Staley was associated with Mr. 
George Walter Smith. 

The Court. Whom do you represent? 

64 Mr. Baker. I represent the executors. 

The Court. I thought Mr. Wilson represented the 
executors. 
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Mr. Wilson. No, I represent the widow. I represent the 
guardian. I represent the guardian of the child, and I 
represent now the widow. I am not representing these exec¬ 
utors. I think if I could have found out, as they cofald 
have found out— 

Mr. Baker. I misunderstood you. I have nothing to do 
with the guardian ad litem case. 

The Court. That is what I thought. 

Mr. Wilson. I say they have no right to take any part 
of the money that belongs to this widow; that her rights 
were fixed certainly by the 14th day of January, 1943, and 
this child’s rights were fixed at that time. 

The Court. I heard that. 

Mr. Wilson. There wasn’t anything yet to devise. 

The Court. I cannot take any more time on this. I am 
going to allow a fee of $3,000. 

Mr. Wilson. I make my objection to that and take ex¬ 
ception to the allowance. 

Mr. Gertman. I am presenting an order in the guardian¬ 
ship case. 

The Court. I will let counsel determine that. You will 
submit whatever it appears ought to be submitted. 
65 I will make that allowance. I will now hear the next 
motion. 

Mr. Gertman. I will submit the order Monday morning. 

The Court. You may submit the order to Mr. Steams 
and send Mr. Wilson a copy. I will hear the next motion. 

Mr. Baker. The other motion is that of the executors. 

Mr. G-ertman. May we be excused? 

The Court. You may be if you have no interest in the 
matter. 

Mr. Baker. This is the motion of David H. Alsop, the 
surviving executor, for allowance of costs and attorneys’ 
fees. Mr. Staley and Mr. George Walter Smith initiated 
this proceeding by filing a petition for probate of the will 
and letters testamentary. 
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The Court. Let us see. The attorney who petitions for 
compensation is Mr. Thomas M. Baker. 

Mr. Baker. I am the attorney. 

The Court. Oh, you are Mr. Baker. 

Mr. Baker. Yes, I am Mr. Baker. Mr. Staley—Donald 
K. Staley—was formerly the attorney in the case. He was 
associated with Mr. George Walter Smith, at that time in 
the case. Mr. Smith died, and Mr. Staley remained in the 
case until sometime around the 10th or 12th of April, 1944. 
He has a statement filed in the case here, claiming a fee of 
$350 for the services of himself and Mr. Smith. He may 
want to address- the Court as to what his services consisted 
of. 

66 The Court: Let me ask you one or two questions. 

You and your predecessors represented the exec¬ 
utors in this contest in which the guardian ad litem was 
successful; is that correct? 

Mr. Baker. Yes, sir. 

The Court. What other services did you render? 

Mr. Baker. Mr. Staley was in the case from the begin¬ 
ning; he did everything. 

The Court. Were there any other services besides the 
services involved in this will contest? 

Mr. Baker. He had nothing to do with the will contest. 

Mr. Staley. After the order by Mr. Justice Golds- 
borough admitting the will to probate in Motions Court— 
at that time, and from that time on—Mr. Baker became 
the attorney for the executors. 

The Court. Yes. Does Mr. Baker’s request for fees 
include your services, or do you have a separate one? 

Mr. Staley. What I did was to file with Mr. Baker, 
after he became attorney for the executors, my state¬ 
ment for services. 

The Court. Does his request include your services? 

Mr. Staley. Mine standing as it does— 
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Mr. Baker. It was not my understanding; but if it does, 
then my request would be increased by that amount. 

Mr. Staley. If you will notice his motion, his motion is 
on behalf of the executor. 

67 The Court. I have noticed all that. I am going 
to ask you a few questions. Please direct yourself 

to answering my questions. 

Mr. Staley. All right, sir. 

The Court. What other services were rendered by 
counsel besides the services in connection with the will con¬ 
test? 

Mr. Staley. First, the preparation and filing of the 
original petition for probate; the preparation and filing of 
the order appointing a guardian ad litem; the prepara¬ 
tion and filing of an information return for the Alien Prop¬ 
erty Custodian; the preparation and filing of an amended 
petition, to be done after the birth of the child; the prepara¬ 
tion and filing of the motion to admit the will to probate, 
bate. 

The Court. That was all in connection with the probate 
(proceeding? 

Mr. Staley. Yes. 

The Court. I want to know whether there was any other 
services. 

Mr. Staley. No, not by me. 

The Court. Did you render any other services besides 
those connected with the will contest, which went all the 
way through the Court of Appeals? 

Mr. Baker. Which went all the way to the Supreme 
Court. No, sir, except whatever happened subsequently 
to the mandate coming down, and written matters, 

68 and preparing the account of the executors. 

The Court. What is the size of the estate? 
Mr. Baker. The estate was about as testified here today. 
About $35,000. Anywhere from $25,000 to $35,000. 

Mr. Wilson. But they did not get it. 
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The Court. But you were not successful in that contest? 

Mr. Baker. Oh, no; I beg your pardon. The Court of 
Appeals has said in several decisions that the executor is 
entitled to his compensation even and although the contest 
was successful. 

The Court. There I go along with Mr. Wilson. It 
seems to me that you are entitled to be paid only out of 
the estate administered by the probate court. Beal estate 
is not administered by the probate court; real estate goes 
to the heirs. 

Mr. Baker. No, the Court' of Appeals has held in at 
least half a dozen cases I can cite to your Honor, despite 
what counsel has said to the contrary, that the probate 
court, of course, has no jurisdiction over the real estate un¬ 
less there is insufficiency of personal assets with which to 
pay the claims against the estate, the costs, and expense. 

The Court. I will hear you, Mr. Wilson, after Mr. 
Baker has finished. 

Mr. Wilson. The Code does not say that. 

The Court. In other words, you feel that real estate 
should 'be subjected to the payment of debts, and 
69 that your claim for services is one of the debts. Do 
I correctly understand you? 

Mr. Baker. That is correct. But may I .say this? That 
statement is predicated upon the authority of certain de¬ 
cisions, which I shall refer to in a moment, which say that 
the primary costs are not the debts. The debts do not 
come first in the distribution, but the costs of administra¬ 
tion. 

The Court. I am familiar with hornbook law. 

Mr. Baker. I am not trying to instruct the Court. 

The Court. Do you recall the citation to the Court of 
Appeals case? I want to send for the Court of Appeals 
volume. 

Mr. Baker. It is the Pascuoci case, 79 Appeals 354. 

The Court. I understand your position; I will hear the 
other side. 
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Mr. Baker. I should like to say this—and please do not 
think I am trying to intrude too much: The will is quite 
different from the vast majority of wills that come before 
you, in this: The testator, after providing for the pay¬ 
ment of his debts and costs of probate, and so forth—death 
and funeral expenses—devised to his stepson one piece of 
real estate. Then he devised his entire estate remaining, 
both real and personal, to the executors with the instruc¬ 
tion to them—direction—that they must sell it for cash and 
divide the cash among his three sisters in Italy. 

The Court. What is your point? 

70 Mr. Baker. My point there is that they derived 
their authority from the will. 

The Court. Who did? 

Mr. Baker. The executors. 

The Court. We know that. That is elementary law. Of 
course executors derive their authority from the will. But 
there are no executors any more. 

Mr. Baker. There were no executors from the date the 
Court of Appeals held that the will was no good. 

One other thing I should like to touch on is the question 
of services rendered by me. I have filed with the Court a 
statement of my services. 

The Court. Yes; bring it before me. 

Mr. Baker. I have asked for an amount similar to Mr. 
Hart’s. 

The Court. No, I am not going to award you as much as 
I did Mr. Hart. 

Mr. Baker. I would say it was merely guesswork on 
my part. I do think I earned the money, otherwise I would 
not ask for it. But (be that as it may, your Honor must 
decide those things. If you desire expert testimony on 
the subject— 

The Court. I do not think that is necessary. But I feel 
that in view of the fact that Mr. Hart was the prevailing 
party in the contest, it stands to reason that the attorney 
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who represented the unsuccessful party is not, by 

71 the fortunes of war, entitled to the same compensa¬ 
tion. 

Mr. Baker. If your Honor please, though, that does not 
seem to be in accord with some of the decisions that I have 
in mind before me, which say that the amount of the estate, 
and so forth, has a good deal to do with it. But whatever 
is reasonable for the services— 

The Court. But the outcome of the litigation is one of 
the elements which has to be considered in determining the 
fair value of legal services—always. I suppose it is just 
like if a patient dies on the operating table. The surgeon 
is not entitled to charge as big a fee as he would if the 
patient recovered. 

Mr. Baker. Maybe if he thought he was going to lose 
the patient, he would charge him a big fee right away. 

Mr. Staley. First, I want to say with reference to Mr. 
Wilson’s remarks about ignorance of the law— 

The Court. That did not impress me at all; I am not 
going to hear you on that. The contest was in good faith 
on both sides, I am quite certain, because the rule of law 
as to whether subsequent marriage and birth of issue re¬ 
voked a will was unsettled until the Court of Appeals de¬ 
cided the Pascucci case. While there is theoretically the 
rule of law that we are supposed to be chargeable with 
knowledge of the law, that has no bearing on the value of 
legal services. 

Mr. Staley. Secondly, with reference to the ser- 

72 vices which I rendered, I am apparently the piker in 
the case. I have submitted a bill for $350, which 

represents the carrying of this case clear through the Mo¬ 
tions Court to the ruling of Mr. Justice Goldsborough ad¬ 
mitting the will to probate, and it is, I think, very reason¬ 
able. I am perfectly willing to submit testimony on it. 

The Court. Now, Mr. Wilson. 
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Mr. Wilson. My friend indicated here a while ago that 
the law was, until overturned by the Court of Appeals in 
this case, as had been decided by the Morris case. That is 
not what the Court of Appeals said. 

The Court. I have stated what I deem to be the situation. 
In my view, the rule of law was unsettled until the Pascucci 
case was decided by the Court of Appeals. Suppose we 
start with that as the major premise. 

Mr. Wilson. Well, the Court of Appeals said the law 
from the 27th day of February, 1801, was the law as they 
decided it and is the law now. That is what they said up 
there. 

The Court. Yes, but it took a 'Court of Appeals opinion 
for us to find that out. 

Mr. Wilson. I have stated here in these various papers 
that I have filed—your Honor has indicated you are going 
to take these anyway— 

The Court. I will hear anything you have to say 
73 now, because I am going to decide this matter before 
I leave the bench this afternoon. 

Mr. Wilson. Now, our friends have made claims here. 
We have here this statement of account. We have the 
amount that was collected by the executors, which is 
properly a part of the estate, $1,282.39, and that is all there 
was that they collected. They did collect $1,246.36 as rent 
from one piece of property. They have claimed 5 per cent 
upon those two as compensation for those men who were 
the executors. 

The Court. I am not hearing now any application for 
compensation to executors. I have before me now the 
motion of Mr. Baker for his compensation as attorney for 
the executors. He is claiming $3,500. What do you say 
as to that? 

Mr. Baker. That is my statement for services rendered, 
but in the motion and in the points and authorities the claim 
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of the executors for their compensation is set down. It is 
the executors’ motion, not mine. 

The Court. Well, it is the executors’ motion for allow¬ 
ance of compensation to you. 

Mr. Baker. To me and to themselves. 

The Court. I am going to take each item separately. 

Mr. Wilson. In the first place, compensation to attor¬ 
neys, allowed to executors, is because of presumed benefits 
derived to the estate. No benefits derived to this estate by 
anything that was done after the time when this will 
74 was, by operation of law, revoked. 

Mr. Baker came into this case on the 12th day of 
April, 1944. That was a year and three months after the 
birth of this child and after the will had been revoked. I 
do not know of any reason why Mr. Baker should not have 
known the law— 

The Court. Because Mr. Baker was not a prophet and 
could not tell how the Court of Appeals would decide. I 
think it was entirely proper for the executors to contest this 
matter until an adjudication was secured from the Court 
of Appeals. Merely because the Court of Appeals said in 
1945 that this was the law ever since 1801 does not mean 
that in 1943 Mr. Baker was charged with knowing what the 
Court of Appeals was going to say in 1945. 

I will not hear any further argument along that line. 
I think you have taxed the patience of the Court. 

Mr. Wilson. Now, taking out the part that'they have 
taken out, or attempted to take from the executors, that 
comes out of the rents, and that is in violation of two 
decisions of the Court of Appeals, to which I refer. 

The Court. Yes, but it is proper, if personalty is not 
enough, is not sufficient to pay the costs of administration 
and the debts of the estate, to sell real estate in order to 
meet those charges out of the proceeds. 
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Mr. Wilson. Before real estate may be sold, what 

75 the Court of Appeals said, in the case that I read to 
you a while ago, was that certain action must be 

taken to ascertain that fact, and ascertain it in a certain 
way, and it can be sold; and then, when it is sold, for 
what purpose. The statute limits it to claims against the 
person who died and the debts of that person, and does not 
refer to anything that has been done by anybody afterward. 

The Court. I am not going to determine now how these 
executors are going to collect their compensation. I am 
only going to fix compensation. If it is necessary for them 
to apply to the Court to sell real estate in order to pay the 
compensation, then you will have an opportunity to contest 
an application. 

Mr. Wilson. And I court that opportunity. I should be 
very glad, so far as I am concerned, because I am satisfied 
that there is no right here, so far as they are concerned, 
and they were antagonistic all the way through to the inter¬ 
ests of this estate. 

The Court. I think I shall award a reasonable fee to Mr. 
Baker. Of course, the fortunes of war are such that even 
though he may have performed as much work as the guar¬ 
dian ad litem, nevertheless his services were not successful, 
and therefore they do not redound to the benefit of the 
estate. 

I am going to award $1,000 to Mr. Baker and $250 to Mr. 
Stalfey. 

76 Mr. Baker. Thank you very much. 

Mr. Wilson. I note an exception to the awards. I 
object to the awards, my objection is overruled by the 
Court, and I note an exception. 

(At 2.55 p. m. the hearing was concluded.) 
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CERTIFICATE OF OFFICIAL REPORTER. 

I, Francis J. Attig, official reporter for the District 'Court 
of the United States for the District of Columbia, do cer¬ 
tify that the foregoing is the official transcript of the testi¬ 
mony and proceedings in the Estate of Agostino Pascucci, 
Deceased. 

FRANCIS J. ATTIG, 
Official Reporter. 

37 DISTRICT COURT OF THE UNITED STATES 
fob the District of Columbia. 

Holding a Probate Court. 

In Re: Guardianship of Robert Guardianship 
August Pascucci, Minor. [No. 10440 

Order Fixing Compensation of David A. Hart, 
Guardian ad Litem 

This cause, in conjunction with the administration pro¬ 
ceedings upon the estate of Agostino Pascucci, deceased, 
Administration No. €0874 in this Court, came on for hear¬ 
ing upon the petition of David A. Hart, Guardian ad Litem 
for said Robert August Pascucci, appointed by this Court 
in said administration proceedings on June 1,1943 to repre¬ 
sent and defend the interests of said Robert August Pas¬ 
cucci in the estate of his father, Agostino Pascucci, deceas¬ 
ed, and thereupon, upon the evidence adduced at the hear¬ 
ing of this cause, it is by the Court this 11th day of April, 
A. D. 1946, ADJUDGED AND ORDERED that the com¬ 
pensation of said David A. Hart, guardian ad litem, for the 
services rendered by him in behalf of the said Robert 
August Pascucci in said administration cause is hereby fix¬ 
ed at Three Thousand Dollars ($3,000.00) and the same 
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shall be paid by the guardian of said ward out of the 
property which he inherited from his father, Agostino Pas- 
cucci, described in this cause and in said administration 
cause. 

(Signed) ALEXANDER HOLTZOFF, 
Justice. 


38 Memo: Appeal to the United States Court of 
Appeals, District of Columbia, was duly noted, per¬ 
fected, and filed in said Court August 14,1946. 

23 usr THE 

DISTRICT COURT OF THE UNITED STATES 
foe the District of Columbia. 

Holding a Probate Court. 

Administration 
No. 60,874. 

Objections to First and Final Account of David EL Alsop 
and Fred Repetti, Executors, by David EL Alsop Sur¬ 
viving Executor, Filed January 14,1946 

Annie E. Pascucci, 

Objectors, individually and as Admx. and Guardian, 

631 Maryland Avenue, S. W., 

Washington, D. C. 

Attorney, 

Andrew Wilson, 

828 Woodward Bldg., 

Washington, D. C. 

Now comes Annie E. Pascucci, Administratrix, and Rob¬ 
ert August Pascucci by Annie E. Pascuoci, Guardian, and 
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files objections to the account filed herein on January 14, 
1946, because they are informed, believe and therefore aver 
that said account does not conform to the law but is in 
violation of the law and is in violation of the rights of these 
objectors. 

Said account assumes that the estate involved herein in¬ 
cludes personalty in which the accountants attempt to in¬ 
clude rents and all real estate which belonged to the de¬ 
cedent at the time of his death; whereas, the estate, your 
objectors are advised, believe and therefore aver, is limited 
to the first item mentioned in said account, to wit, $1282.39, 
which is the first item with which the Executors charge 
themselves. 

# * • « • 

26 The decedent married the mother of Robert August 
Pascucci on November 12,1939 and by that marriage 
she had an inchoate interest in all lands in which decedent 
died seized and possessed, unless said marriage was law¬ 
fully dissolved in the meantime. It was not dissolved, ex¬ 
cept by the death of the decedent on June 9, 1942. There¬ 
upon the widow had her dower right perfected in his real 
estate and she could not be divested of that right, except by 
her own act. By the birth of the child on January 14,1943 
the said paper writing having been revoked, title thereupon 
became and was vested in Robert August Pascucci as the 
heir at law by operation of law and no act has been per¬ 
formed since that time which divests him of that title. Not 
only was and is the widow endowed in so far as the lands 
are concerned, but she and the said Robert August Pascucci 
are entitled under the law to any personal estate, which in 
this case, so far as it passed into the hands of the account¬ 
ants, consisted of $1282.39, subject, of course, to the pay¬ 
ment of debts and proper costs of administration. The only 
debt, as shown by the account, was an undertaker’s bill for 
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$597., which was duly filed in the office of the Register of 
Wills, which the Code declares has priority of payment and 
was payable out of said fund in the hands of the Executors, 
but they did not pay the same, hence the $1282.30 has a 
prior claim against it for that sum. These objectors say 
that the undertaker’s bill incurred in June, 1942, should 
have been paid by the Executors, and in not paying it they 
failed in their duty. 

The sole debt claimed to be the debt of the decedent is 
the claim of Seven Thousand Dollars ($7000.00) made by 
Joseph Biscieglia, the son of a former wife of decedent. 
That claim has been disputed by Administratrix and she 
now states that she had personal knowledge of the dealings 
between the said Joseph and her husband and that the 
claim is absolutely invalid. 


27 The sum which came into the hands of the Execu¬ 
tors or their attorney from the rents of 34 F. Street, 
N. W., belonged to the widow and the said Robert; one-third 
to the widow as dower, and two-thirds to the said Robert as 
heir at law. Demand has been made for this money. A re¬ 
fusal to pay has been made in the account and it is respect¬ 
fully suggested that such refusal, in view of the rights of 
the widow, may be held a contempt of Court. 

Under the heading of “Costs of Administrations, etc.,’’ 
on the second page of the account, was a number of items 
for which the executors claim credit. The item of $62.50 
for printing Executors’ petition to the Supreme Court of 
the United States for a writ of certiorari is also objected to. 
The item of $75.00 referred to as voucher No. 11, is also ob¬ 
jected to upon the ground that these expenditures were in¬ 
curred without any reasonable basis for them doing so, in 
that case it was not incumbent upon the Executors to apply 
for a writ of certiorari to the Supreme Court of the United 
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States following the decision of the Court of Appeals of 
January 29,1945. 

The item of $200 paid to Thomas M. Baker is also ob¬ 
jected to, for the reason that the same was not authorized 
by the Court and is not justified as an allowance to the 
Executors. The persons entitled to this estate, to-wit, the 
widow and the son Robert did not employ or authorize the 
employment of said Thomas M. Baker, nor did they in any 
way authorize any of the steps taken by the said Thomas 
M. Baker, or by the said Donald K. Staley. Allowances are 
only justified in cases where the services were rendered for 
the benefit of the estate. In this case every step taken by the 
Executors subsequent to January 14, 1943 was inimical to, 
adverse to, and detrimental to the interests of the estate. 
They knew, or ought to have known that the same were not 
warranted in law, for the said estate consisted, after said 
date, of dower in the real estate to the widow and the real 
estate vested in heir subject to such dower. Stress is 
placed upon the fact" that much work was done, but 
28 Mr. Baker did not come into the case until a long time 
after the title had vested by operation of law in the 
heir and the widow. 

The amount of time and effort he put into his research if 
directed to the statutes in force in the District of Columbia 
to the decisions of our courts in relation thereo, would have 
made him acquainted with the fact that the real estate was 
not subject to the jurisdiction of the Probate Court. His 
efforts therefore were futile. On the other hand, the Execu¬ 
tors expended much money which they had no right to ex¬ 
pend and there appears to the objectors no reasonable ex¬ 
cuse for taking the attitude that was taken by them, hence 
these expenditures were without warrant. Further, neither 
the executors nor their counsel are entitled to any sum from 
any source in this estate which does not come from the per- 
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sonalty, which by this account is stated to be $1,282.39. The 
sum of money collected as rents from two pieces of property, 
the amount which is suggested in the account, is real es¬ 
tate, and is not subject to any expenses of administration. 
Much is made of various conferences that the attorneys for 
the executors had w’ith numerous counsel. Some of the 
counsel with -whom he collaborated were also adverse to, 
inimical to, and detrimental to the interests of the estate, 
as that estate became and was from January 14,1943 vested 
in the widow and the heir. 


29 The suggested allowance to the Guardian ad Litem 
is objected to as being out of place in this account 
and the allowance for the Guardian ad Litem is an adminis¬ 
tration expense w r hich must be borne, if at all, by the per¬ 
sonalty, for the Probate Court does not have jurisdiction of 
the real estate and therefore in this account it is limited to 
the sum of $1282.39, winch must cover the funeral bill and 
administration expenses. 

As the so-called will was revoked January 14, 1943 upon 
the birth of Robert August Pascucci, since there was no will 
thereafter, as decided in the case of Pascucci v. Alsop, 79 U. 
S. App. D. C. 354, wherein this case was reversed and held 
the will had been revoked by the birth of said Robert. It 
follows therefore all acts by the said Alsop and Repetti 
and the steps taken by them and their counsel thereafter, 
were in violation of law, and contrary to the interests of 
the estate and unwarranted infringement of the rights of 
the widow and the heir. The said executors by their un¬ 
lawful acts caused it to be necessary to have a Guardian ad 
Litem appointed, whereas, if they had obeyed the law no 
Guardian ad Litem would have been appointed, as no per¬ 
sons except the widow and heir were interested in the es¬ 
tate after the payment of the undertaker’s bill and proper 
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costs of administration by the widow. No appeal by the 
executors could have been taken. In a very real sense the 
executors and their counsel are therefore the cause of all 
the expenditures in both the attack upon the will, which 
became non-existent from and after January 14, 1943 and 
the litigation .which followed. One of the items which com¬ 
prise these unlawful acts is a claim for a $3500.00 fee by the 
Guardian ad Litem. 

# • • • • 

31 ANDREW WILSON, 

Attorney for Objectors, 

828 Woodward Building, 
Washington, D. C. 

ANNIE E. PASCUCCI, 

ANNIE E. PASCUCCI, Admx. 
ROBERT AUGUST PASCUCCI 
by Annie E. Pascucci, Guardian, 
631 Maryland Avenue, S. W., 
Washington, D. C. 

Annie E. Pascucci, being first duly sworn, deposes and 
says that she has read the foregoing and annexed Objec¬ 
tions, by her subscribed individually and as Administratrix, 
signed by Robert August Pascucci, by Annie E. Pascucci, 
Guardian, and knows the contents thereof; that the facts 
therein stated of her own knowledge are true and those 
stated upon information and belief, she believes to be true. 

ANNIE E. PASCUCCI 

Subscribed and sworn to before me this 
30th day of January, A. D. 1946. 

Alma M. Youse, 

(Seal) Notary Public, D. S. 
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Order Overruling Objections to Account and 
Allowing Counsel Fees 


89 IN THE DISTRICT COURT OF THE UNITED 

STATES 

fob the District of Columbia. 

Holding a Probate Court. 


In re: Estate 
of 

Agostiho Pascucci, Deceased. 


Administration No. 60,874 


Upon consideration of the objections filed by Robert 
August Pascucci, an infant, by Annie E. Pascucci, bis guar¬ 
dian, Annie E. Pascucci individually and as administratrix, 
objectors, to tbe first and final account of David H. Alsop 
and Fred Repetti (now deceased), executors, filed by David 
H. Alsop, surviving executor; motion of tbe objectors to 
sustain tbe objections; motion of tbe surviving executor 
for tbe allowance of tbe executors’ costs, commissions and 
attorneys’ fees; and tbe respective answers thereto; and, 
tbe parties having appeared in person or by their counsel, 
and presented tbe matter in open Court, it is by tbe Court 
this 17 day of April, 1946, 

ORDERED, That tbe objections of Robert August Pas¬ 
cucci, an infant, by Annie E. Pascucci, bis guardian, Annie 
E. Pascucci, individually and as administratrix to tbe first 
and final account of David H. Alsop and Fred Repetti (now 
deceased) executors, and tbe motion of said objectors to 
sustain their aforesaid objections be and tbe same hereby 
are overruled; and 

That tbe said surviving executor, David H. Alsop, be 
and is hereby allowed as compensation for extraordinary 
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professional services rendered by bis attorneys, Mr. Donald 
EL Staley and Mr. Thomas M. Baker, the sum of 
90 $1250 00/100, payable $250.00 to Donald EL Staley 

and $1000 to Thomas M. Baker from the assets of the 

estate. 


ALEXANDER HOLTZOFF, 
Justice. ■ 

91 & 97 Appeal noted, perfected and filed. 
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APPENDIX 
Case No. 9364 


1 


IX THK 


DISTRICT COURT OF THE UNITED STATES 
For thk District of Columbia. 


Holding a Probate Court. 


hi re Guardianship of Robkkt 
August Pascucci. 

Infant. 

631 Maryland Ave., S. W., 
Washington, D. C. 


Guardianship 

10,440. 


No. 


Petition of Annie E. Pascucci, 631 Maryland Avenue, 
Southwest, Washington, D. C. for the Appointment 
of a Guardian for Robert August Pascucci 

The Petition of Annie E. Pascucci respectfully states to 
the Court: 

1. That she is a citizen of the United States, a resident 
of the District of Columbia, and resides at 631 Maryland 
Avenue, Southwest, Washington, D. C. 

2. That she is the mother of Robert August Pascucci, 
who was born in the District of Columbia January 14,1943; 
that the said Robert is the son and only child of Agostino 
Pascucci and your petitioner; that said Agostino Pascucci 
died in the District of Columbia on June 9, 1942. His last 
domicile was in the District of Columbia. 

3. That heretofore a paper-writing purporting to be a 
will of the said Agostino Pascucci was admitted to probate 
and record in this Honorable Court but an appeal was taken 
to the C-ourt of Appeals by the Guardian ad Litem appoint- 


ed by the Court. The Court of Appeals reversed this Court 
and held in effect that the said Agostino died intestate. 
A writ of certiorari was sought in the Supreme Court of 
the United States from the decision of the United States 
Court of Appeals but the said writ of certiorari was de¬ 
nied. That on May 31, 1945 the Mandate of the Court of 
Appeals was filed in this Honorable Court in Administra¬ 
tion No. 60,874. Since that time this Honorable Court 
has passed a Decree on said Mandate and has also appoint¬ 
ed your petitioner herein as Administratrix of said estate 
and she has qualified as such Administratrix. That by 
reason of the proceedings in Administration No. 
2 60,874 the action by the Circuit Court of Appeals 

upon appeal and the denial of a writ of certiorari 
by the Supreme Court of the United States your petitioner 
and the said infant have become and are the sole benefi¬ 
ciaries of the estate of said Agostino Pascucci, subject to 
such allowances as this Court may make by reason of the 
litigation in this estate, and also by reason of the unpaid 
debts, if any, against said estate. 

4. The said infant is therefore entitled as an heir at 
law, with your petitioner, the next of kin, to the estate of 
said Agostino Pascucci, the husband of your petitioner and 
the father of said infant. 

5. At the time of the death of said Agostino Pascucci 
he was seized of the following described real estate in the 
District of Columbia: Lot 145 in Square 619, improved by 
premises 1 M Street, N. W., assessed for purposes of taxa¬ 
tion for the sum of $5,288.00; Lot 78 in Square 628, improv¬ 
ed by premises 34 F Street, N. W., assessed for purposes 
of taxation for the sum of $4,036.00; and Lot 156 in Square 
1015, improved by premises 219 Thirteenth Street, S. E., 
assessed for purposes of taxation for the sum of $4,047.00. 
All of said real estate is free from encumbrance. At the 
time of the appointment of your petitioner as Administra- 
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trix of tlie estate this Honorable Court directed that the 
persons who had been named as Executors under the paper¬ 
writing purporting to be a will of Agostino Pascucci state 
their account and make payments of such funds in their 
hands as are properly payable to the petitioner as Admin¬ 
istratrix. Your petitioner does not now know what that 
sum is, and cannot know until said account is stated as 
directed by the Court. 

6. The said infant from the time of his birth until this 
time has lived with your (petitioner, his mother, and they 
have both lived and are now living in the home of the 
father of the petitioner. 

3 Title 21-110 of the D. C. Code of 1940 provides: 

“Whenever land shall descend or be devised to 
any infant under 21 years of age, or such infant shall 
be entitled to a distributive share of the personal es¬ 
tate of an intestate, or to a legacy or bequest under a 
last will, or shall acquire any real or personal property 
by gift or purchase, the probate court may appoint a 
guardian of said infant’s estate * * * The said ap¬ 
pointment may be made at any time after the probate 
of the will or the grant of administration where the 
infant is entitled as a devisee, legatee, or next of kin.” 

Title 21-112 of the said Code of 1940 provides: 

“Whenever it shall be necessary for the court to 
appoint a guardian of the infant’s estate, as aforesaid, 
the father, if living, or, if he be dead, then the mother, 
if living, * * * shall have the preference over other 
persons, unless the infant be over fourteen years of 
age.” 

This infant is entitled to share in this estate and it will 
be necessary for the Court to appoint a Guardian of the 
infant’s estate, as stated above. 

The petitioner alleges that she is a suitable person to 
have the management of the infant’s estate. 
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7. Under the law the mother is the natural Guardian of 
this infant, because of the death of the father. The child 
is still very young and needs the mother’s care. Your 
petitioner has already been appointed Administratrix of 
the estate and therefore it is proper for the Court to appoint 
the petitioner as Guardian of the estate of said infant. 

Premises considered, Petitioner prays: 

1. That the Court appoint your petitioner as Guardian 
of the estate of Robert August Pascucci and that Letters of 
Guardianship .be issued to her upon giving an undertaking 
in such sum as the Court shall deem proper. 

2. For such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

ANNIE E. PASCUCCI, 
Petitioner. 

Andrew Wilson, 

Atty. for Petitioner, 

828 Woodward Bldg., 

Washington, D. C. 


4 District of Columbia, ss.: 

ANNIE E. PASCUCCI, being first duly sworn, 
deposes and says that she has read the foregoing and an¬ 
nexed Petition, by her subscribed, and knows the contents 

# 

thereof; that the statements therein made of her personal 
knowledge are true, and those made upon information and 
belief, she believes to be true. 

ANNIE E. PASCUCCI. 
Subscribed and sworn to before me 
this 3rd day of July, A. D. 1945. 

Martha F. Fausler, 

N-otary Public, D. C. 

(Seal) 


48 


5 Order Appointing Guardian 

This cause coming on to be heard upon the Petition 
of Annie E. Pascucci, for the appointment of a Guardian 
for Robert August Pascucci, minor personally present in 
Court, and the same having been duly considered by the 
Court, it this 10th day of July, 1945 

ORDERED that Annie E. Pascucci be and is hereby ap¬ 
pointed Guardian of the estate of Robert August Pascucci, 
born January 14, 1943, who resides with his mother, the 
Petitioner, at 631 Maryland Avenue, Southwest, in the 
District of Columbia. 

Letters of Guardianship will issue to said Annie E. 
Pascucci upon giving an undertaking in the penal sum of 
Five Thousand Dollars, conditioned for the faithful dis¬ 
charge of her duties as such Guardian. 

DANIEL W. O’DONOUGH, 
Justice. 


35 Motion to Fix Compensation of David A. Hart, 

Guardian Ad Litem 

1. Now comes David A. Hart, Guardian ad Litem for 
Robert August Pascucci, appointed by the Probate Branch 
of the District Court of the United States for the District 
of Columbia on June 1st, 1943, in Administration Cause 
No. 60,874, to fix his compensation for services rendered in 
behalf of the said Robert August Pascucci in said admin¬ 
istration proceedings, as shown by the record herein. 

2. Accompanying this Motion is a verified statement of 
the nature and character of the services rendered and the 
result accomplished by the guardian ad litem in behalf of 
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the said infant, R-obert August Pascucci, and which state¬ 
ment is made a part of this Motion. 

3. Accordingly, said guardian ad litem respectfully 
moves the Court to set this matter down for hearing in 
order that all interests of the parties may be heard, and 
that he may present evidence, if he be so advised so, to 
establish the value of his services, and what compensation 
should be allowed him therefor. 

DAVID A. HART, 
Guardian ad Litem, 

‘ 815-15th Street, N. W., 
Washington, D. C. 


36 To Andrew Wilson, Esquire, £ Administration No. 
Attorney for Administratrix, \ 60,874. 

and 

Attorney for the Guardian of 
Robert August Pascucci. 

Please take notice that on the 14th day of March, 1946, at 
10:00 a. m., I will present the above Motion to the Justice 
handling probate matters on that day, and if you have any 
opposition to the granting of the motion you will please 
be present. 

DAVID A. HART, 
Guardian ad litem, 
815-15th Street, N. W., 
Washington, D. C. 


I hereby accept service of a copy of the above motion 
and notice this 28th day of February, 1946. 

ANDREW WILSON, ESQ., 
Attorney for the Administratrix 
and Guardian of Robert August 
Pascucci. 


[ Guardianship 
J No. ... 




6 Petition of David A. Hart, Guardian Ad Litem, for Al¬ 
lowance and Payment of Compensation for Services 
Rendered by Him Inuring to the Benefit of the Testa¬ 
tor’s Estate and Testator’s Son and Heir at Law 

Petitioner, David A. Hart, respectfully represents to the 
Court as follows: 

1. That 1 was appointed as Guardian Ad Litem for 
Robert August Paseucci, sole heir at law of the above 
named decedent, by Order of this Court on June 1st, 1943. 

2. That immediately upon being notified of my appoint¬ 
ment, I read and carefully examined the said petition for 
probate, and read and considered the testamentary paper 
dated the 25th day of June, 1937, which had been offered for 
probate as the Will of said decedent. I interviewed the 
witnesses to the Will, Gertrude M. Smith, Nelson Goverat 
and George Walter Smith, and learned from them that the 
testator was competent to execute the said Will, and that 
it was executed in conformity to law, as will more fully 
appear in my Report. 

3. My investigation disclosed that the testator, Agos- 
tino Pascucci, died June 9, 1942, and left surviving him 
Annie Pascucci, his widow’, and a posthumous child, Robert 
August Pascucci, born January 14th, 1943, as his only heir 
at law. I also learned from my investigation that at the 
time of the death of the testator, his wife, Annie Pascucci, 

residing at 631 Maryland Avenue, Southwest, was 

7 then pregnant, which fact was unknown to both the 
decedent and his wife; that thereafter on January 

14th, 1943, a baby boy was born to her, namely Robert 
August Pascucci. I received this information from Mrs. 
Annie Pascucci, and her parents, whom I visited at 631 
Maryland Avenue, Southwest, Washington, D. C., on or 
about June 17th, 1943. 
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4. On June 3d, 1943, in the course of my investigation, 
I went to the office of George Walter Smith, Esq., attorney 
for the executors, for a conference, at which time I secured 
a copy of the Will, the Petition for Probate of said Will, 
and other information in reference to the Estate. 

5. Owing to the subsequent marriage followed by birth 
of issue, 1 accordingly opposed the probate of the Will and 
the granting of Letters Testamentary to the executors 
David H. Alsop and Fred Repetti, upon the ground that 
said Will was invalid and not entitled to probate and 
record because of its revocation by operation of law since 
it was shown that the testator, subsequent to the execution 
of the Will, had married and that a child had been born 
of said marriage. 

6. My investigation disclosed that the testator, Agos- 
tino Pascucci was married twice and at the time of his 
second marriage he was a widower and without issue of the 
first marriage; that his second wife survived him, and one 
child, Robert August Pascucci was born of that marriage. 
I learned further that Pascucci, the testator, while a widow¬ 
er, executed a Will, whereby he devised his estate to his 
three sisters in Italy and the son of his first wife. I re¬ 
sisted probate of the Will on behalf of the infant heir upon 
the grounds heretofore mentioned, notwithstanding the 
fact that I was familiar with the ruling of the Court of 
Appeals in the Morris case, but I did not believe that case 
would be followed. 

7. The District Court, however, felt bound by the deci¬ 
sion of the Morris case (Morris vs. Foster, 51 App. D. C., 
238, F. 321) and admitted the Will to probate. The con¬ 
sequence of this was that my ward, Robert August Pascucci, 

stood disinherited of all participation in his father’s 
8 estate. I appealed the decree probating the Will, 
and relief upon the following Points to sustain my 
position, viz: 
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1. The subsequent marriage of the decedent and the 
birth of the issue operated as a revocation of his 
prior WilL 

2. The decedent died intestate, and the testamentary 
paper dated June 25, 1937, is without legal efficacy 
owing to his subsequent marriage and the birth of 

issue. 

3. The statutory law of the District of Columbia (D. C. 
Code, 1940, Title 19, s. 19-103) does not supersede or 
abrogate the ecclesiastical law and common law by 
which marriage and birth of issue effect the revoca¬ 
tion of a prior Will. 

4. The Court erred: 

(a) In admitting to probate and record decedent’s 
testamentary paper dated June 25th, 1937, as his last 
Will and Testament. 

(b) In not adjudging that the marriage of the dece¬ 
dent and birth of issue operated as a revocation of the 
prior Will dated June 25, 1937. 

(c) In not adjudging that the decedent died intestate. 

(d) In dismissing appellant’s petition for authority 
to file a caveat on the ground that the Will became 
revoked by operation of the ecclesiastical law and the 
common law upon the marriage of the decedent and 
birth of issue subsequent to the execution of the WilL 

all of which will more fully appear in the pleadings and my 
brief in the United States Court of Appeals for the District 
of Columbia. 

The said cause was argued in the United States Court 
of Appeals on December 12, 1944, and on January 29th, 
1945, the said Court reversed the District Court and de¬ 
clared the said Will revoked by operation of law upon the 
ground asserted by me in my brief in the said Court of 
Appeals, as a result of which my ward inherits his father’s 
estate subject to his mother’s statutory rights. 
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The executors, following the decision of the United 
States Court of Appeals for the District of Columbia, ap¬ 
plied to the Supreme Court of the United States for a Writ 
of Certiorari, which I resisted, and the Writ was denied. 

Copy of my brief filed in the United States Court of Ap¬ 
peals for the District of Columbia, and my reply to the 
Petition for the issuance of a Writ of Certiorari are 
9 attached hereto, and prayed to be read as a part 
hereof, for a further showing as to the services I 
performed for and on behalf of my ward. 

8. The estate of the testator consists of three parcels of 
real estate, free from encumbrance, of the conservative 
value of Twenty-five Thousand Dollars ($25,000.00), as 
shown by the appraisal of E. Catesby Bowsee, a licensed 
real estate broker, filed herewith, and his personal estate 
is valued at approximately Six Thousand One Hundred 
Seventy-five Dollars and Seventy-six Cents ($6,175.76), 
with an additional accumulation of rent since the case was 
decided in favor of my ward. 

! 

9. The following is an itemized statement in chrono¬ 
logical order of the services rendered by me under my ap¬ 
pointment as Guardian Ad Litem for Robert August Pas- 
cucci, and in view of what I have achieved for my ward, I 
respectfully request that I be awarded compensation of 
Three Thousand Five Hundred Dollars ($3500.00), and for 
which compensation I respectfully request the Court to fix 
and order paid, and until paid to be a lien upon testator’s 
real estate. 

ITEMIZED STATEMENT IN CHRONOLOGICAL | 
ORDER OF SERVICES. 

Upon my appointment I familiarized myself with the tes¬ 
tator’s Will and the executor’s petition for its probate, and 
all other papers filed in the Office of the Register of Wills, 
D. C. 


54 
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On June 3rd, 1943, I visited the office of George Walter 
Smith, attorney for the executors, for a conference, at which 
time I secured a copy of the Will, the Petition for Probate 
of said Will, and other information in reference to the 
Estate. 

On June 4th, 1943,1 had another lengthy conference with 
George Walter Smith, who at that time was attorney for 
the executors. 

On June 4th, 1943,1 spent two hours or more in the library 
looking into the law respecting the revocation of Wills by 
operation of law. 

10 I conferred with George C. Gertman with respect 
to the interests of said infant, and was given helpful 
information respecting the same. 

On June 8th, 1943, I called Mrs. Annie Pascucci, District 
9588, for the purpose of making an appointment to see her, 
and to learn, if possible, all of the circumstances surround¬ 
ing the making of the Will, the circumstances of the death 
of the testator, the birth of the child, etc. This consumed 
the entire afternoon. 

On June 14th, 1943, I spent several hours in the Bar 
Association Library looking up the law with respect to all 
phases of the case, especially the revocation of a Will by 
operation of law. I traced the established law in a great 
many States, and examined the recognized authorities on 
Wills in general. 

On June 17th, 1943, I again called Mrs. Annie Pascucci, 
mother of the infant, and made a visit to her home. I 
learned that she had married testator November 9th, 1942; 
that the baby, Robert August Pascucci was born on Janu¬ 
ary 14th, 1943, and all the other information embraced in 
my original report as Guardian Ad Litem . This conference 
lasted for a period of something over three hours. 
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On July 9th, 1943, I called Mrs. Annie Pascucci on the 
telephone, and also called Mr. George Walter Smith, the 
attorney respecting the executors, and later in the day had 
another conference with Mr. Smith at his office. These con¬ 
ferences were almost daily for a long period of time. 

On July 9th, 1943, 1 had a conference with Victor S. 
Mersch, Esq., Register regarding the interests of the infant, 
at which time my attention was called to the case of Morris 
at al. vs. Foster, 51 Appeals, D. C., 238 (1922), which case, 
however, I had already familiarized myself with in my re¬ 
search of the authorities. 

On July 12th, 1943, 1 prepared and filed my Report as 
Guardian Ad Litem for the infant, Robert August Pascucci, 
furnishing a copy of the same to Mr. William Sabine, rep¬ 
resenting the United States Alien Property Custodian, and 
to George Walter Smith, the attorney representing the 
executors at that time, and to Donald K. Staley, Esq., his 
associate. 

11 I interviewed the three witnesses to the Will on 
July 14th, 16th and 17th, 1943. 

I filed my report as Guardian Ad Litem opposing the 
granting of probate of the Will and the issuance of letters 
testamentary on July 19th, 1943. 

On July 23, 1943, I had another conference with George 
Walter Smith and several telephone calls in respect to the 
Estate. 

I had several telephone conversations with George Walter 
Smith on July 26th, 1943, August 17th, 1943, and August 
20th, 1943, in addition to several conferences in reference to 
the Motion to Dismiss the Petition for Probate, or in the 
alternative to secure a hearing on my Report and Answer. 

I had a conference with Victor S. Mersch, Esq., together 
with George Walter Smith, regarding the proper procedure, 
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and other facts regarding the interest and protection of the 
rights of my ward. 

On October 14tli, 1943, I had a conference with Mr. An¬ 
drew Wilson, attorney representing the widow of testator, 
and several conferences at a later date, regarding the 
interest of the widow and that of the infant child. At a 
later date 1 had several conferences with Mr. Wilson in 
regard to the Petition of the widow asking authority to 
withdraw her consent to the Probate and Record of the Will 
of Agostino Pascucci. 

On January 3, 1944, I received from Donald K. Staley, 
Esq., attorney then representing the executors (George 
Walter Smith having died on or about October 14th, 1943), 
a Motion to Admit the Will to Probate. 

I filed on January 14th, 1944, reply of Robert August 
Pascucci, to the Motion of David H. Alsop and Fred Repetti 
to admit the Will to Probate and record the last Will and 
testament of the testator, opposing such admission on the 
grounds as set forth in my Motion to Deny Probate of the 
Will, as follows: 

“Comes now Robert August Pascucci, born January 
14th, 1943, and still living, by David A. Hart, his Guar¬ 
dian Ad Litem, resisting the Motion of David H. Alsop 
and Fred Repetti, heretofore filed in this cause, to 
admit the Will of the decedent to probate and record, 
and respectfully moves the Court to deny the said 
12 Motion, and to deny the probate of the testator’s Will 
dated June 25th, 1937, and to adjudge the said Will 
was revoked by implied revocation; consequently tes¬ 
tator died intestate owing to the fact that subsequent 
to the execution of the Will, the testator lawfully mar¬ 
ried November 12th, 1939, one Annie Iannucci, who is 
still living, and as a result of said marriage, one child, 
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Robert August Pascucci, was born on January 14th, 
1943, and is still living, and owing also to the fact that 
said child will be excluded from participation in his 
father’s estate, the whole of which will go to his father’s 
three sisters, and may eventually go as escheat prop¬ 
erty to the United States of America, owing to the fact 
that the three sisters, as beneficiaries under the Will 
are domiciled in Italy, which is one of the countries 
with which the United States of America is at war.” 

I furnished a copy of said Motion and my points and au¬ 
thorities in support thereof to Donald K. Staley, Esq., At¬ 
torney for the executors and to the United States Alien 
Property Custodian, at their respective offices. 

On January 20th, 1944, I filed on behalf of the infant, a 
Motion to Deny Probate and record of the Will, with the 
permission of Mr. Justice T. Alan Goldsborough; furnish¬ 
ing copies of same to Donald K. Staley and the United 
States Property Custodian, together with Points and Au¬ 
thorities in support of said Motion. 

On January’ 20th, 1944, after appearance in Court, and 
after argument by respective counsel, Justice Goldsborough 
overruled the said Motion. 

From January 3,1944, when Donald K. Staley, Esq., took 
over the representation of the executors, in the place of 
George Walter Smith, deceased, and up until he withdrew 
from the case, I had several conferences with him, and num¬ 
erous telephone calls. 

On January 4th, 1944,1 had a conference with the Deputy 
Register of Wills in reference to the Motion of the executors 
to admit the Will to probate, in order to secure more time 
to answer the same, Donald K. Staley being out of the city, 
and it being impossible for me to contact him to secure his 
consent to an extension of time within which to file such 
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papers or pleadings as I saw fit in the premises. 

13 I wrote Donald K. Staley a letter on January 4th, 
1944, in order to have him stipulate as to an extension 
of time within which to Answer the Motion to Admit the 
Will to probate. I drew up a stipulation for an extension 
of time, and mailed the same to Mr. Stalev at both of his 
offices, one in the District and one in Maryland. I furnished 
a copy of the said stipulation to Mr. William Sabine, rep¬ 
resentative of the United States Alien Property Custodian. 

On January 4th, 1944, I spent over two hours in the Bar 
Association Library in research work; and again on Janu¬ 
ary 10th, 1944, and several other days, spent several hours 
in the said library. 

% 

January 10th, 1944, I filed the Stipulation extending the 
time within which to file an Answer to the said Motion. 

January 11th, 1944,1 spent several hours in the Bar As¬ 
sociation Library, reviewing the Maryland cases, particu¬ 
larly the Baldwin Case, in 65 Maryland, 373, and other cases 
cited therein, and in the several States respecting the revo¬ 
cation of Wills by operation of law. Likewise, I spent sev¬ 
eral hours in the Bar Association Library on January 12th, 
1944, and several other days looking into the law. 

I had several conferences with Andrew Wilson, attorney 
representing the widow of the testator, respecting various 
phases of the case. 

I had numerous telephone calls, and a number of con¬ 
ferences with Mr. Sabine, representative of the United 
States Alien Properly’ Custodian. 

I received from Andrew Wilson, attorney for the widow, 
copy of <the Petition which he filed on behalf of the said 
widow, asking for authority to withdraw the consent of the 
widow of testator to the probate and record of the Will of 
testator. 
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On June 26th, 1944, I argued the Motions therefore filed 
before Mr. Justice Goldsborough and prepared the Find¬ 
ings of Fact and Conclusions of Law, as will more 
14 fully appear by the record, both in the Register of 

Wills Oihee, and also in the brief prepared for the 
Court of Appeals of the United States for the District of 
Columbia, which in substance are as follows: 

FINDINGS OF FACT. 

“This cause came on to be heard at this term of Court 
on two motions, namely, the Motion of the Executors 
to grant the prayers of the petition and to admit the 
Will to probate, its due execution having been sufficient¬ 
ly proven, and the Motion of the respondent, Robert 
August Pascucci, by his Guardian Ad Litem, David A. 
Hart, to deny the probate of the Will, and the same 
having been considered, the Court upon the record 
finds: 

1. That Agostino Pascucci, a citizen of the United 
States and a resident of the District of Columbia died 
in said District on the 9th day of June, 1942. 

2. He left a Will dated the 25th of June, 1937, and 
after having directed the payment of all of his debts, 
devised one piece of real estate to his stepson, Joseph 
Biscieglia, who was living in the District of Columbia, 
and then directed that all of the rest and residue of his 
estate whether real or personal, be sold by his executors 
and converted info cash, to be divided and distributed 
one-third each to his three sisters, Mary Pascucci, Set- 
tina Pascucci, and Joseph Pascucci, of Montefiascone, 
Viterbo, Italy, who are alien citizens and residents of 
Italy, which is at war, or was at war with the United 
States at the date of the testator’s death. 

3. That on the 12th day of November, 1939, testator 
married Annie Oannucci, and that said marriage exist- 
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ed down to the date of the death of the testator on the 
0th day of June, 1042. 

4'. That the testator lived and cohabited with his 
wife until his death and she survived him. 

5. That one child, Robert August Pascucci, who was 
born to said testator and his wife on the 14th day of 
January, 1943, survived the testator. 

6. That the testator’s estate within the District of 
Columbia consists (in addition to the piece of real estate 
devised to his stepson) of the following: 

Premises No. 1 M Street, Northwest, Lot 145, in 
square 619, which is free from incumbrance, of the 

approximate value of .$4,988.00. 

Premises 219 13th Street, Southeast, Lot 156, in 
square 1015, which is free from incumbrance, of 

the approximate value of.$4,047.00. 

And personal property of an estimated value of 
$940.00. 

7. That the testator did not make another Will after 
his aforesaid marriage and birth of his child, and said 

Will is his last Will and Testament. 

CONCLUSIONS OF LAW. 

“Owing to the decision of the Court of Appeals ren¬ 
dered in the case of Morris et al. vs. Foster et al., 51 
Appeals, D. C. 238, decided February 6th, 1922, and 
then by no decision of that Court to the contrary, I feel 
compelled to follow it and order the Will to probate and 
record; and an order will be entered accordingly, upon 
notice. 

T. ALAN GOLDSBOROUGH, 
Justice.” 


I furnished all attorneys of record copies of the said 
Findings of Fact and Conclusions of Law. 




61 


I attended Court with the other attorneys of record at the 
time the Order for Probate and Letters Testamentary were 
signed by Mr. Justice T. Allan Goldsborough on June 26th, 
1944. 1 

I 

On January 25th, 1944,1 filed a Petition to prosecute an 
appeal from the Order admitting the Will of testator to ! 
probate and record, and furnished copies of said petition to | 
all attorneys of record. 

I attended Court on June 26th, 1944, together with the 
other attorneys of record for a hearing on my Motion to 
prosecute an Appeal from the Decision admitting the Will | 
of Testator, and after argument by the respective counsel, 
Mr. Justice Goldsborough, in spite of the objection of coun¬ 
sel, signed an Order authorizing me, as Guardian Ad Litem \ 
to prosecute the said appeal at the cost of the Estate. 

I prepared and furnished a copy of said Order to all at- j 
torneys of record. . Jt | 

On July 24th, 1944, I prepared and filed the Points Re- j 
lied upon by Robert August Pascucci, on his appeal from ! 
the Final Judgment of June 26th, 1944, copies of which I 
furnished to all attorneys of record. Said Points have 
heretofore been set forth in this petition, and will appear 
more fully in the files in the Register of Wills and the brief 
which I prepared and filed in the United States Court of 
Appeals. 

During the time I was handling and investigating this 
case, I had numerous telephone calls and conferences with 
all attorneys of record. On June 21st, 1944, I had a con¬ 
ference with Thomas M. Baker, Esq., a new attorney rep¬ 
resenting the executors, Mr. Staley having withdrawn from 
the case. 

1 

16 On June 23,1944,1 had a conference together with 
Mr. William Sabine, attorney appearing in behalf of 
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the United States Alien Property Custodian, and Mr. Thom¬ 
as M. Baker, in reference to the Findings of Fact and Con¬ 
clusions of Law, and as stated hereinbefore prepared the 
same, together with the Final Judgment entered in this 
cause. I also prepared an Order authorizing me to prose¬ 
cute and appeal from the said decision at the cost of the 
estate. This conference took over two hours, and those 
with Mr. Baker and Mr. Sabine on different occasions sev¬ 
eral additional hours. 

There were a great many other duties performed by me 
in the course of the handling of this cause in the interest 
of my ward, including numerous telephone calls, visits to the 
widow of the testator, conferences with Mr. Andrew Wilson, 
her attorney, George Walter Smith during the time he was 
connected with the cause, also Mr. Donald K. Staley who 
relieved Mr. Smith, also Mr. William Sabine of the Alien 
Custodian Office, and Mr. Thomas M. Baker, who also rep¬ 
resented the executors in the final stages of the case. 

Numerous hours were spent both in the Bar Association 
Library and my own office in research work, and in consul¬ 
tation with George C. Gertman, Esq., who I asked to assist 
me in the preparation of my brief in the United States 
Court of Appeals, and also in the preparation of the brief 
opposing the granting of a Writ of Certiorari by the Su¬ 
preme Court of the United States. I filed the required 
number of briefs in the Supreme Court of the United States 
and furnished copies to all attorneys of record in the cause. 

The preparation of these briefs took fully three weeks 
aggregate time to prepare. 

With the assistance of George C. Gertman, Esq., I pre¬ 
pared a brief in behalf of my ward, Robert August Paseucci, 
appealing from the Final Judgment of the Probate Division 
of the District Court of the United States for the District 
of Columbia, dated June 26th, 1944, and filed the same 
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17 day in the said Court of Appeals, furnishing copies 
of said brief to all attorneys of record. Reference 
is made herein to the said brief, copy of which is hereto J 
attached on behalf of the Appellant, for a showing as-to ! 
the research and preparation of said Brief, and the amount 
of work and time consumed in said effort to protect the 
interests of my ward. 

In connection with the preparation of said brief, I pre¬ 
pared the Notice of Appeal on the 24th day of July, 1944, 
furnishing copies to all attorneys concerned, prepared the 
Points Relied on by Robert August Pascucci, on his appeal 
from the Final Judgment of June 26th, 1944, and also pre¬ 
pared the Designation of Record for the Court of Appeals, j 
copies of which were furnished the attorneys of record. 

The said cause was argued in the United States Court 
of Appeals on December 12, 1944, and decided on January i 
29, 1945, being case No. 8829 in the said Court of Appeals, j 
at which time the United States Court of Appeals declared 
said Will revoked by operation of law upon the ground 
asserted by me, and reversed the order of the District Court 
admitting the Will to probate and record. 

Application was made to the Supreme Court of the United 
States for a Writ of Certiorari by the attorney representing 
the executors and the Alien Custodian, and a Reply on be¬ 
half of the Respondent, Robert August Pascucci, by David j 
A. Hart, his Guardian Ad Litem., was filed in the said Su- ! 
preme Court, opposing the granting of such writ. Refer- j 
ence has already been made to the said Reply, for a further j 
showing as to the representation of me in the protection | 
of my ward’s interests. 

' 

In March, 1945,1 prepared a petition for the payment of 
the expenses incurred in the preparation of the brief in both | 
the Court of Appeals and the Supreme Court of the United j 
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States. I also prepared the Order approving the payment 
of such costs. 

On May 28th, 1943,1 was advised by letter from Charles 
Gilmore Cropley, Esq., Clerk of the Supreme Court of the 
United States that the Court on that day denied the petition 
for a Writ of Certiorari in the case of Alsop et al. vs. Pas- 
cucci, being case No. 1222, October Term, 1944. 

18 This final action of the Supremo Court of the 
United States ended the litigation, thus assuring my 
ward of all of his full right to the estate of his father, the 
testator. 

Thereafter, I had several conferences with Mr. Andrew 
Wilson, attorney representing the widow of the testator 
on several occasions. I also had several conferences with 
Thomas M. Baker, attorney representing the executors 
under the alleged Will. 

For the purpose of arriving at a fair value of the real 
estate owned by the testator, to establish its true value 
at the present time, I employed Mr. E. Catesby Rowzee, a 
reliable and licensed real estate broker and Appraiser to 
appraise the property owned by the testator, viz: Lot 145, 
in Square 619, being designated as #1 M Street, North¬ 
west; Lot 78, in Square 628, being designated as #34 F 
Street, Northwest, and Lot 156, in Square 1015, being des¬ 
ignated #219 13th Street, Southeast, all in the District of 
Columbia, and attach hereto the Appraisal of the said real 
estate, the value of which has heretofore been set forth in 
this petition. 

Since the time that the Supreme Court of the United 
States refused to grant the Writ of Certiorari, I have 
had numerous conferences with Mr. Andrew Wilson, es¬ 
pecially in the preparation of the Decree on the Mandate 
and Decree appointing the widow of the testator as Admin- 
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istratrix of the estate, and granting letters of administra¬ 
tion accordingly. 

1 received from the records of Mr. Wilson’s office, the 
amount of money which had been collected in rents from 
the property during the pendency of this cause of action, 
and have accordingly set the same forth in this petition. 
I also received from Mr. Thomas M. Baker, the amount of 
money in the hands of the executors who were acting under 
the said Will, and have set forth the same heretofore in 
this petition. 

In view of the vast amount of time and work involved in 
this cause, I feel that the amount of compensation I have 
requested herein is reasonable and just, especially in view 
of the results obtained for my ward, Robert August Pas- 
cucci. 

19 Copies of my brief in the United States Court of 
Appeals, and my Reply to the Petition for the is¬ 
suance of a Writ of Certiorari are hereto attached, and 
reference is further made to the files of the Register of 
Wills, D. C., for a complete showing of the services render¬ 
ed and work performed in this cause. 

Respectfully submitted, 

DAVID A. HART, 

Guardian Ad Litem for Robert 
August Pascucci. 

Subscribed and sworn to before me 
this 12th day of September, 1945. 

Theresa Buckheart, 

Notary Public. 


I certify that I furnished a copy of the foregoing Petition 
for Compensation to Andrew Wilson, Esq., attorney for 
the widow of testator, and mother of my ward, and Thomas 
M. Baker, Esq., attorney representing the executors under 
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the alleged Will of the testator, this 12th day of September, 
1945. 

DAVID A. HART, 

Guardian Ad Litem of Robert 
August Pascucci. 


20 June 28, 1945 

APPRAISAL REPORT 
FOR 

MR. DAVID A. HART 
815-15th Street, N. W. 

Reference: #1 M 'Street, N. W. 

Lot 145, Square 619 

This lot has a frontage of 21 feet on North Capital Street 
by a depth of 64 feet on M Street, and contains 1,344 feet 
of ground, zoned First Commercial. 

The improvements consist of a two-story and cellar brick 
semi-detached house. The first floor has a large living 
room on the corner, a dining room, a bath and kitchen. The 
second floor has a one room and kitchen apartment on the 
corner, also two large rooms and one small room and a 
three-piece bath. The basement has a hot water heating 
plant fired by coal, laundry tubs and domestic hot water 
tank fired by an old-fashioned gas heater. At the rear 
of the house attached thereto is a one-car garage with roof 
of cement, which forms a porch at the rear of the kitchen. 

This house is old, but is in reasonably good condition. 
It is now operated as a rooming house for nurses at the 
Sibley Hospital. 

I am of the opinion that a fair value for this property, 
taking into consideration the location which is poor, is 
$11,500. 
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Reference: 34 F Street, N. W. 

Lot 78, Square 628 

This lot has a frontage of 16 feet by a depth of 115 feet 
to an alley, and contains 1,840 feet of ground zoned First 
Commercial. 

21 The improvements consist of a two-story and 
basement brick row house, the floor of the basement 
being approximately 16 feet below the grade of the street, 
and is reached by a steep stairway. The basement floor 
has u dining room and kitchen. The first floor has two 
rooms. The second floor has two rooms, and tile bath. The 
hot water heating plant fired by coal is located in the kit¬ 
chen, and there is also a tank for domestic hot water fired 
by an old-fashioned gas heater. 

This house is in reasonably good condition and is rented 
at $45 per month. While the land is zoned First Commer¬ 
cial, there is little, if any, demand for such usage at this 
time. 

I am of the opinion that a fair market value at this time 
for this property is $5,500. 


Reference: 219-13th Street, S. E. 

Lot 156, Square 1015 

This lot has a frontage of 17 feet by a depth of 94.75 
feet to a 10-foot alley, and contains 1,611 feet of ground 
zoned residential. 

The improvements consist of a very attractive two-story 
and cellar brick row house with octagonal bay window. The 
first floor entry is through a tile vestibule and there is on 
the first floor a living room, dining room, pantry and kit¬ 
chen. On the rear is a porch of brick and cement construc¬ 
tion. The second floor has three bedrooms of liberal size, 
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one tile bath. The basement has a hot water heating plant 
fired by oil, laundry tubs and a domestic hot water tank 
fired by an old-fashioned gas heater. 

Aside from some decorating that is needed, this house 
is in excellent condition. It is rented at $50 per month, a 
nominal rental, and has been occupied by the same tenant 
for 20 years. The property is located in a very desirable 
section of the Southeast and has in my opinion a fair market 
value of not less than $8,000. 

In making this appraisal I have no present or future 
contemplated interest in the property being appraised. 

E. CATESBY ROWZEE. 


32 Statement of Legal Services Rendered by Thomas 
M. Baker, Attorney for Executors 

Cases 9365 and 9366. 

Agostino Pascucci, Deceased. 

Administration No. 60,874. 

Thomas M. Baker, attorney for the executors, respect¬ 
fully claims a fee of $3,500.00 as reasonable compensation 
for the extraordinary and necessary professional services 
rendered in proceedings in the above cause from, to-wit, 
April 12, 1944, to. date, in this Court, the United States 
Court of Appeals for the District of Columbia, The Su¬ 
preme Court of the United States, and in general, as fol¬ 
lows: 

(The executors were represented herein by “George Wal¬ 
ter Smith, Esquire, and his associate, Donald K. Staley, 
Esquire, from the death of decedent until the demise of 
Mr. Smith, about October 14, 1943, and thereafter by Mr. 
Staley until about April 12, 1944. Statement of services 
of both, by the latter, requesting payment of their fee of 
$350.00 has been filed.) 
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1. Numerous conferences were held with the Register 
of Wills and the Deputy Register of Wills; the guardian 
ad litem for decedent’s posthumous child, Robert August. 
Pascucci, born January 14, 1943, David A. Hart, Esquire, 
George 0. Gertman, Esquire, his attorney; William Sabine, 
Esquire, attorney for decedent’s three sisters, designated 
by the Alien Property Custodian; Andrew Wilson, Esquire, 
attorney for Annie E. Pascucci, decedent’s widow, and 
Joseph C. Turco, attorney for Joseph Biscieglia, decedent’s 
stepson. 

2. Examination and study of the will and proof thereof, 
the record and documents in the case, including petition and 
amended petition for probate and record of the will as to 
real and personal estate, w’aiver and consent thereto by An¬ 
nie E. Pascucci, decedent’s widow; citations against 

33 his three sisters in Italy and Return “Not to be 
found” thereto, notice of publication against them, 
appearance of their attorneys designated by the Alien 
Property Custodian; citation against Robert August Pas¬ 
cucci, infant, and his custodian; order appointing David A. 
Hart guardian ad litem for said infant, his answer to the 
amended petition and his report (filed July 19, 1943), mo¬ 
tion to admit the will (filed December 31, 1943), answer of 
guardian ad litem in opposition thereto; appearance of 
William Sabine, Esquire, designated by the Alien Property 
Custodian, attorney for decedent’s aforesaid three sisters; 
motion of guardian ad litem to deny probate of will and an¬ 
swer thereto; appearance of Andrew Wilson, Esquire, as 
attorney for Annie E. Pascucci, her petition for authority 
to withdraw her aforesaid waiver and consent to probate, 
consent order authorizing her to withdraw the same; and 
citation against her, her return to citation and answer to 
rule to show cause. 


70 


3. Examination, research, and study of laws and of de¬ 
cisions of appellate courts and of the Supreme Court of the 
United States, and of several States, including those of 
Maryland, Massachusetts, etc., and of the District of Colum¬ 
bia, relative to the question as to whether the will, executed 
while decedent was a widower, was revoked by his subse¬ 
quent marriage and birth of his posthumous infant son; 
besides the reports of the Committees of Congress in the 
Congressional Library and the 'Supreme Court Library per¬ 
taining to enactment of the 1901 Code for the District of 
Columbia. 

4. Examination of the records of the office of the Re¬ 
corder of Deeds in an unsuccessful attempt to discover re¬ 
cordation of deed of trust allegedly dated March 1, 1937 
of Joseph Biscieglia and Clare Booth Biscieglia, his wife, to 
secure payment of note of the Biscieglias for $1,000.00 with 
interest at 6%, payable to the order of Agostino Pascucci, 
against which the statute of limitations had run. 

5. Examination of records of the office of Re- 
34 corder of Deeds of recordation of deed to Lot 78, in 
Square 628, improved by No. 34 F Street, Northwest, 
to Frank Biscieglia and Teresa (Grace) Biscieglia, his wife, 
as joint tenants (Liber 4307, Folio 230). And examination 
of the will of Grace (otherwise Teresa) Pascucci, nee Bis¬ 
cieglia, deceased, first wife of Agostino Pascucci, devising 
said property to him. 

6. Preparing and filing answer to return to citation and 
rule to show cause of Annie E. Pascucci. 

7. Appeared in Court in opposition to motion of the 
guardian ad litem and the petition of Annie E. Pascucci 
to deny probate of the will, both of which the court over¬ 
ruled and denied. And also appeared in favor of motion 
to admit the will to probate as to real and personal estate, 
■which the court granted. 
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8. Prepared and presented the Order admitting the will 
to probate and record as to real and personal estate, and 
granting letters testamentary, which the Court granted 
June 26, 1944. 

9. Caused order for publication of notice against cred¬ 
itors to be issued on September 28, 1944. 

10. Obtained in settlement of the unsecured Biscieglia 
note of $1,000.00 (the only asset of personal estate of de¬ 
cedent) against which the statute of limitations had run, 
$1,282.39, being $949.92 on principal and $332.47 interest 
at 6%. 

Effected collection of net rentals of 34 F Street, N. W., 
including July, 1945, amounting to $1,246.36 from Guy Tin¬ 
ner, real estate agent. 

Made several diligent but unsuccessful efforts to obtain 
accounting from decedent’s widow, Annie E. Pascucci, for 
rents and profits collected by her (amounting to several 
thousand dollars) from premises No. 1 M Street, N. W., 
and 219,13th Street, S. E. 

11. Prepared and filed inventory of money and debts. 

. The Court ordered that the guardian ad litem be per¬ 
mitted to appeal from Order of June 26, 1944, admitting 
the will ito probate, to the Court of Appeals, with 
35 costs on appeal to be paid by the estate. The appeal 
was perfected by the guardian ad litem , who filed his 
brief therein. 

12. With the very able assistance of William Sabine, 
Esquire, prepared and filed reply brief on behalf of the 
executors in the Court of Appeals, and the case was on De¬ 
cember 12, 1944 argued before said Court, which on Janu¬ 
ary 29,1945, reversed and remanded the ease, 147 Fed. 2nd, 
880; 79 U, S. App. D. C. 354. Mandate issued February 4, 
1945. 


72 


13. The opinion of the Court of Appeals in this case 
being a reversal of its opinion in Morris vs. Foster, 51 App. 
D. C. 238, 27S F. 321, petition to the Supreme Court for 
writ of certiorari became necessary to determine which 
opinion was correct, if possible. 

14. Prepared and filed motions to recall mandate and 
to file attached petition for rehearing, February 4, 1945. 

Prepared and filed motion to recall and stay mandate 
for 30 days on February 23,1945. 

On March 10,1945, prepared and filed motion to transmit 
original transcript of record to the Supreme Court of the 
United States; and designation of record. 

Prepared and filed on March 30, motion to stay mandate 
to April 25, 1945. 

15. Prepared, with assistance of William Sabine, Joseph 
C. Turco and Milton Conn, Esquires, and on April 28, 1945, 
filed in the Supreme Court of the United States petition for 
writ of certiorari to the United States Court of Appeals 
for the District of Columbia; and served notice thereof 
and printed copy of the record and a printed copy of the 
petition upon George C. Gertman, Esquire, attorney for the 
guardian ad litem. 

16. On May 28, 1945 the (Supreme Court of the United 
States denied the petition for a writ of certiorari in 

36 said case, No. 1222, October Term, 1944, entitled 
Alsop, et al. v. Pascucci. 

17. On May 31, 1945, the mandate of the United States 
Court of Appeals for the District of Columbia was re¬ 
issued. On June 25,1945, judgment was entered upon the 
mandate. On July 3, 1945, letters of administration were 
issued to Annie E. Pascucci, and notice issued to the execu¬ 
tors to file an account. 
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I 


Much other valuable service was rendered, but the above 
is a comprehensive, though terse statement, and may give 
a fair idea of the matter.. 

The estate of decedent’s demise consisted of the Biscie- 
glia note upon which $1,282.39 was realized, three pieces 
of unencumbered real estate assessed for purposes of taxa¬ 
tion at, to-wit, $14,071.90, of the reasonable market value 
of, to-wit, $25,000.00 (appraisal furnished the guardian 
ad litem David A. Hart, Esquire, by a reputable realtor), 
in addition $1,246.36 net rental, including July 1945, of 34 
F Street, N. W\ was received by the executors, and about 
$2,418.11 net revenue from the other two properties was 
received by Annie E. Pascucci, administratrix herein, the 
total value of the estate therefore being about $30,000.00. 

18. Prepared and filed the First and Final Account and 
the Report of the Executors, by David H. Alsop, surviving 
executor (the other executor, Fred Repetti, having died No¬ 
vember 24,1945). 

In view* of the services performed (in the District Court, 
the Appellate Court, the Supreme Court, and in general) I 
believe said services are of the reasonable value of $3,- 
500.00, and respectfully request that said amount be allowed 
me as attorney fee in this cause, subject to credit of retainer 
of $200.00 heretofore paid me. 

Respectfully submitted, 

THOMAS M. BAKER, 
Attorney for Executors. 
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41 Motion of David H. Alsop, Surviving Executor of the 
Estate of Agostino, Pascucd, Deceased, for Allow¬ 
ance of Costs, Commissions and Attorneys’ Fees 

1. Now comes David H. Alsop, surviving executor of the 
estate of Agostino Pascucci, deceased, and respectfully 
moves this Honorable Court that an order be issued for 
allowance of the executors’ costs and commissions and 
counsel fees, namely: 

(a) For monies paid, to wit, as follows: 

Costs (including unpaid final costs) to the Register of 
Wills; costs to the Clerk, United States Court of Appeals, 
D. C.; costs to the Clerk, Supreme Court of the United 
States; costs for printing brief in the Court of Appeals; 
costs for printing petition for writ of certiorari in the Su¬ 
preme Court; retainer to counsel (subject to credit thereof 
on account of his attorney fee), the respective amounts 
thereof being shown by the executors’ account filed herein. 

(b) For legal services rendered by the executors’ attor¬ 
neys from June 9, 1942, that is to say: George Walter 
Smith, Esquire, and his associate, Donald K. Staley, Es¬ 
quire, until the death of Mr. Smith about October 14,1943, 
from when Mr. Staley continued to serve until about April 
12,1944; and Thomas M. Baker, Esquire, from about April 
12,1944, to date, in this Court; and for extraordinary legal 
services rendered by said Mr. Baker in the U. S. Court of 
Appeals, D. C., and in the Supreme Court of the United 
States; as fully appears from their statements of legal 

services rendered, filed herein February 6, 1946, 

42 which are hereby referred to and made parts of this 
Motion. 

(c) And for the services of David H. Alsop and Fred 
Repetti, as executors herein. 

2. Therefore, the surviving executor, David H. Alsop, 
respectfully moves the Court to set this matter down for 
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hearing in order that all interests of the parties may be 
heard, and that he may present evidence, if he be so advised, 
to establish the value of legal and extraordinary services 
rendered by the aforesaid attorneys, respectively, and what 
compensation should be allowed therefor. 

THOMAS M. BAKER, 
Attorney for the Executors . 

Andrew Wilson, Esquire, 

Attorney for Annie E. Pascucci, 

Administratrix, and Guardian of 
Robert August Pascucci, Infant. 


Please take notice that if you object to the above motion 
you must file your objection thereto within the time pre¬ 
scribed. 

THOMAS M. BAKER, 
Attorney for the Executors. 


I hereby accept service of a copy of the above Motion 
and Notice this 9th day of March, 1946. 

ANDREW WILSON, 

Attorney for the Administratrix 
and Guardian of Robert Au¬ 
gust Pascucci, Infant. 
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Testimony 


83 Estate of Agostino Pascucci, 
Deceased. 


Administration 
No. 60874. 


Washington, D. C. 
Wednesday 17 April 1946 

The above-entitled matter came on for hearing before 
Hon. Alexander Holtzoff, Associate Justice, at 3:15 
o’clock, p. m. 

Appearances: 

Thomas M. Baker, Esq., appearing on behalf of the Ex¬ 
ecutors. 

Andrew Wilson, Esq., appearing on behalf of the Objec¬ 
tors. 
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PROCEEDINGS 


The Court: 
Mr. Baker: 
The Court: 
Mr. Baker: 
The Court: 
(The 
Court.) 
The Court: 
Mr. Baker: 


Did you want to see me, Mr. Baker? 
Just a moment, please. 

Do you have the order? 

Yes, sir. 

Hand over the order, please, 
document referred to was passed to 


the 


Any objection to the form of the order? 
Just a moment. 

Your Honor found, at the last hearing, that the guardian 
ad litem should have a fee of $3000, and the attorney for the 
executors should be allowed a fee of $1,000— 

The Court: That is right. 

Mr. Baker: And on that occasion, I am afraid through 
mv inadvertence I failed to call vour Honor’s attention— 
The Court: Make it brief, because I heard that matter 
at great length. 
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Mr. Baker: It won’t take but a minute or two. 

Through my inadvertence, I failed to call your attention 
to the statement of services performed by me during this 
proceeding. 

The Court: Tell me about it quickly, now. 

In substance, it amounts to pretty much of the same field 
that was covered by Mr. Hart, except in the early prelimi¬ 
nary proceedings. 

85 The Court: So I understood. I had that in mind 
when I fixed it at a thousand dollars. 

What I had in mind was this: That Mr. Hart represented 
the prevailing party; you were representing the defeated 
party; and obviously the defeated party cannot receive 
anywheres near the amount the prevailing party receives. 

Mr. Baker: If your Honor please, in the case of Hutchins 
vs. Hutchins, in 48 Appeals D. C. page 286—I won’t take 
your time with it but if you will refer— 

The Court: I am going to dispose of the matter right 
now. 

What does it hold? 

Mr. Baker: It held, in substance, that it was not a ques¬ 
tion about prevailing party and losing party, but one 
Hutchins was an executor, and another Hutchins, also an 
heir, filed a caveat to the will that was sustained. The ex¬ 
ecutor appealed to the Court of Appeals, and the Court of 
Appeals reversed the lower court, the order of the lower 
court which had held that there was no authority to allow— 

The Court: Come to the point, now. 

Who does that case support—you? 

Mr. Baker: The point is—it had to take into considera¬ 
tion the services he performed, and that was the controlling 
thing in it, but the whole matter was in the discretion of the 
Court. 

The Court: Exactly—“the Court’s discretion,” 

86 and in my opinion, the services of a defeated attor¬ 
ney are not as valuable as the services of the prevail¬ 
ing one. 
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Mr. Baker: Even so, a difference of $2,000 is quite a 
wide difference. 

The Court: Well, I spent an hour, or an hour and a half 
hearing this matter and I am not going to rehear it again. 

Mr. Baker: Mr. Staley was allowed $250.00, that is in¬ 
cluded in the order. 

The Court: Well, I am going to adhere to my decision, 
so you don’t have to argue again, Mr. Baker. 

Mr. Wilson: Will your Honor please hear me? 

There is objection here to the allowance to the surviving 
executor. You haven’t said definitely whether his state¬ 
ment that was put in was— 

The Court: Is there any objection to the form of the 
order—on either side? 

Mr. Wilson: Other than that,—I have no objection to 
the form of it. 

The Court: I didn’t get your point, Mr. Wilson. 

Mr. Wilson: My point is,—my claim is that under the 
circumstances the executor is not entitled to take certain 
funds that would have to be taken to do this,—which you 
haven’t specifically stated— 

The Court: I think this order is wrong in form. It 
seems to me that Mr. Staley should be the attorney 
87 and not executor. 

Mr. Wilson: The law does not permit that, if your 
Honor please. 

The Court: Doesn’t it? 

Well, I will allow Mr. Staley $250.00; and $1,000 to you, 
Mr. Baker. 

Mr. Baker: You think it impractical at this time to state 
just what the executor’s commission would be? 

The Court: I won’t pass on that now. That is for the 
final accounting. 

Mr. Baker: And, apparently there is— 

The Court: I am only fixing fees at this time. 
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Mr. Baker: You think you should refer it to the Audi¬ 
tor? 

The Court: Yes. That is not for me to do at this time. 

i 

Mr. Baker: Sorry to intrude myself so much. 

The Court: That is perfectly all right. That is what I 
am here for. 

(Thereupon, at 3:25 o’clock, p. m., the Court pro- 
ceded with the consideration of other matters.) 
_ 

! 

94 Notice of Cross Appeal 

I 

I 

Notice is hereby given this 16th day of July, 1946, that 
David H. Alsop, surviving executor of the Estate of Agos- 
tino Pascucci, deceased, hereby appeals to the United States 
Court of Appeals, District of Columbia, from the following 
part of the judgment of this Court, entered on the 17th day 
of April, 1946, wherein, among things, it was “Ordered 
# # # That the surviving executor, David H. Alsop, be and 
is hereby allowed as compensation for extraordinary pro¬ 
fessional services rendered by his attorneys, Mr. Donald 
K. Staley and Mr. Thomas M. Baker, the sum of $1250.00, 
payable $250.00 to Donald K. Staley and $1000.00 to Thom¬ 
as M. Baker, from the assets of the estate.” 

THOMAS M. BAKER, 

Attorney for David H. Alsop, 
Surviving Executor, Estate of 
Agostino Pascucci, deceased. 

I 

_ 

95 Order Fixing Bond on Cross-Appeal 

Upon the motion of the surviving executor, David H. Al¬ 
sop, to fix the amount of the bond for costs on cross-appeal, 
it is, by the Court this 16th day of July, 1946, 
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ORDERED that the amount of the bond for costs on 
cross-appeal shall be Two Hundred and Fifty ($250.00) 
Dollars, or in lieu thereof the sum of Fifty ($50.00) Dollars 
cash be deposited with the Register of Wills. 

MATTHEW F. McGUIRE, 
Justice. 


Copy of the above order mailed this 16th day of July, 
1946, to Andrew Wilson, Esquire, 828 Woodward Building, 
Washington, D. C., Attorney for Robert August Pascucci, 
infant by Annie E. Pascucci, Guardian, Annie E. Pascucci 
in her own right and as administratrix of the Estate of 
Agostino Pascucci, deceased, postage prepaid. 

THOMAS M. BAKER, 
Attorney for David H. Alsop, 
Surviving Executor. 


96 Memorandum: July 16, 1946, receipt of Register 
of Wills to Thomas M. Baker, attorney for David H. 
Alsop, surviving executor for $50.00 in lieu of undertaking 
for costs on appeal. In receipts 158, Folio 411. 

96 Cross-Appellant’s Statement of Points 

1. The Court erred in relying upon “the fortunes of 
war” as the controlling element, rather than the nature and 
extent of the services rendered in determining the amount 
of the fee awarded to Thomas M. Baker, Esquire, attorney 
for the cross-appellant, Mr. David H. Alsop, surviving 
executor, Estate of Agostino Pascucci, deceased. 

2. The Court erred in awarding to Thomas M. Baker, 
attorney for said cross-appellant, a fee so disproportionate 
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to the amount of the fee awarded to David A. Hart, Es¬ 
quire, guardian ad litem, for practically similar ex¬ 
traordinary professional services rendered by each of 
them, as to constitute abuse of judicial discretion. 

THOMAS M. BAKER, 
Attorney for David H. Alsop, 
Surviving Executor, Estate of 
Agostino Pascucci, deceased. 


Copy of the above Cross-Appellant’s Statement of Points 
mailed this 16th day of July, 1946, to Andrew Wilson, Es¬ 
quire, 828 Woodward Building, Washington, D. C., Attor¬ 
ney for Robert August Pascucci, infant by Annie E. Pas¬ 
cucci, Guardian, Annie E. Pascucci in her own right and 
as administratrix of the Estate of Agostino Pascucci, de¬ 
ceased, postage prepaid. 

THOMAS M. BAKER, 
Attorney for David H. Alsop, 
Surviving Executor. 



